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AMENDED NOTICE OF APPLICATION 

 

TO THE RESPONDENT 

  A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicant.  The claim 
made by the applicant appears on the following page.  THIS APPLICATION will 
come on for a hearing at a time and date to be agreed upon by both parties. 

  IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the 
application or to be served with any documents in the application, you or an Ontario 
lawyer acting for you must forthwith prepare a notice of appearance in Form 38A 
prescribed by the Rules of Civil Procedure, serve it on the applicant’s lawyer or, where 
the applicant does not have a lawyer, serve it on the applicant, and file it, with proof of 
service, in this court office, and you or your lawyer must appear at the hearing. 

  IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE 
TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE 
APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, 
serve a copy of the evidence on the applicant’s lawyer or, where the applicant does not 
have a lawyer, serve it on the applicant, and file it, with proof of service, in the court office 
where the application is to be heard as soon as possible, but at least four days before the 
hearing. 

  IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN YOUR 
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.  IF YOU WISH TO OPPOSE 
THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID MAY BE 
AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE. 
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Date:   Issued by  
  Local Registrar 
   
   
  Address of court office: 

  Superior Court of Justice - Civil 
  155 Elm St.  
  Sudbury, Ontario  P3C 1T9 
    

 
TO: 
 
THE CITY OF GREATER SUDBURY 

PO BOX 5000, Station ‘A’, 
200 Brady St. 
Sudbury, ON  Canada 
P3A 5P3 

Respondent 
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APPLICATION 

1. The Applicants make application for: 

a. An Order quashing the By-laws (as defined below) in whole or, in the 

alternative, in part, for illegality pursuant to s. 273 of the Municipal Act, 

2001, S.O. 2001, c.25; 

b. An Order declaring the By-laws to be illegal, invalid, void, ultra vires, and 

unenforceable for reasons which include the following: 

i. Improper fettering of discretion;  

ii. Improper delegation of the exercise of discretion; 

iii. Bias; 

iv. Bad faith; 

v. The lack of jurisdiction to pass the By-laws; and 

vi. Procedural irregularities in the passage of the By-laws; 

c. Such further and other temporary or permanent Order as this 

Honourable Court may deem appropriate; 

d. Such further and other temporary or permanent Order as the Applicants 

may request in an amended Notice of Application to be filed; 

e. Costs on a substantial indemnity basis; and 

f. Such further and other relief as this Honorable Court may deem just. 

2. The grounds for the application are: 

a. The City of Greater Sudbury (the “City”) has established a long-term 

plan which includes a major initiative to rejuvenate its existing 

“Downtown Community Area” (the “Downtown”).  Said plan includes the 

003

003



 
 

4 
 

modernization of its performing art facilities through upgrade or 

replacement with an arena/event center together with a new 

Hotel/Convention Centre, Art Gallery, and Library.  This plan was 

established by the City and enacted through its Official Plan, zoning by-

laws, and other planning instruments, documents, and public 

representations.  

b. The City’s plan vis-à-vis the Downtown rejuvenation was well underway, 

with the arena as the first major component, when the City became 

involved with a local developer (“Zulich”) to build a new casino on his 

industrial lands well outside the Downtown.  The developer convinced 

the City to relocate the new arena/event centre beside the casino and a 

proposed hotel also on his lands. 

c. Without studying the economic impact of this drastic change of direction 

on the Downtown and the local economy, or the socio-economic impacts 

of a City-owned arena/event centre being located and connected to a 

casino, the City rushed to approve the new arena/event centre.  It 

therefore passed the By-laws subject to this appeal, namely the 

following: 

Casino 

i. By-law 2018-60P approving Official Plan Amendment No. 92 to allow 

for the development of a gaming casino, passed on April 10th, 2018, 

as amended; 
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ii. Zoning By-law 2018-61Z, passed on April 10, 2018, as amended by 

By-law 2018-70Z, passed on April 24, 2018, to permit the casino; 

Arena/Event Centre 

iii. Zoning By-law 2018-63Z, passed on April 10, 2018, as amended by 

By-law 2018-72Z, passed on April 24, 2018, to permit an arena/event 

centre (“event centre”); 

Parking Lot 

iv. Zoning By-law 2018-62Z, passed on April 10, 2018, as amended by 

By-law 2018-71Z, passed on April 24, 2018, to permit a parking lot. 

(collectively, the “By-laws”) 

d. In passing the By-laws, the conduct of the City was marked by the 

following: 

i. Improper fettering of discretion;  

ii. Improper delegation of the exercise of discretion; 

iii. Bias;  

iv. Bad faith;  

v. A lack of jurisdiction; and 

vi. Procedural irregularities. 

e. Prior to the statutory public meetings leading up to the passage of the 

By-laws, the City pre-determined and approved the location of the 

arena/event centre and casino, thereby rendering the statutory public 

meeting, ostensibly to obtain and genuinely consider the views of the 

public as mandated by law, meaningless.  City Council was biased, 
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fettered and/or delegated its discretion, and acted in bad faith prior to 

the approval of the Subject By-laws, and such constituted an error of law 

which render the By-laws null and void. 

f. On August 22, 2017, Council passed by-law No. 2017-149, which 

authorized staff to negotiate and execute an “Option Agreement” 

between the City and Zulich.  The “Option Agreement”, however, was 

executed in June 2017, prior to the by-law authorizing its negotiation and 

almost a year prior to the passing of the By-laws themselves.  Despite 

repeated requests and the commencement of appeals of the By-laws 

before the LPAT, Council refused to disclose the Option Agreement to 

the Applicants. 

g. The Applicants were provided the Option Agreement by a third party.  

Said agreement required Zulich to pay for all grading and servicing costs 

for the contemplated site, subject to the City contributing $1M after such 

works had been completed and it had approved them.  Zulich also 

agreed to use all reasonable efforts to complete the development of the 

entire “Sports and Entertainment District”, at its own cost (save for the 

City arena/event centre) within five (5) years of the date of the City’s 

exercise of its option at a purchase price of ($10.00), failing which Zulich 

would pay to the City as liquidated damages the sum of $100,000 per 

year in perpetuity until the entire project was substantially built. 

h. Subsequently, a media report indicated the City and Zulich either 

amended or replaced the Option Agreement whereat the City, and not 
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Zulich, agreed to front-end the costs to service and grade the lands upon 

which the project was to sit at a cost of $8.5M, notwithstanding that 

appeals of the By-laws before LPAT were still outstanding.  The Option 

Agreement was requested by the Applicant and as of yet has not been 

produced. 

i. On November 22, 2018, a further media report quoted City Council and 

indicated that the City was preparing to execute a “Cost-Sharing 

Agreement” with Zulich during late November and subsequently execute 

an agreement with the contractor to allow for work to commence 

immediately.  City staff were quoted as being unconcerned with respect 

to risks to the City if the appeals were successful. 

j. The approval of amendments to the Option Agreement and execution of 

the “Cost-Sharing Agreement” would create “facts on the ground” which 

could be anticipated to influence the outcome of the LPAT process, 

namely, the expense of $8.5M for servicing the site on which the 

challenged project would sit. 

k. On July 31, 2018, the Mayor of the City wrote to Premier Ford, asked for 

a meeting between the Premier and the City’s “key partners,” and 

pleaded for the Premier’s “intervention” in the ongoing LPAT appeal of 

the By-laws.  The Premier advised that he had requested the Minister of 

Municipal Affairs and Housing respond to the Mayor’s request and that 

he had forwarded the Mayor’s email to other Ministers, including the 

Minister of Municipal Affairs and Housing, the Minister of Economic 
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Development, Job Creation, and Trade and the Minister of 

Infrastructure.  The City refused to provide the Applicants with any 

further communications or developments which arose out of the Mayor’s 

correspondence with the Premier. 

l. The email/letter exchange between Mayor Biggar and Premier Ford 

asking for the Premier's "intervention" in the LPAT appeal process was 

improper and, in combination the circumstances surrounding the Option 

Agreement and its amendment, presented several indicia of bad faith, 

bias, and/or the fettering of discretion. 

m. Further particularized grounds concerning the City’s problematic 

conduct are contained in the Case Synopses and Written Argument of 

the Applicants, dated August 28, 2018 as submitted to the Local 

Planning Appeal Tribunal and are pleaded and relied upon herein. 

n. O. Reg 347/00 Requirements for Establishing a Casino or Charity; 

o. O. Reg. 81/12 Requirements for Establishing a Gaming Site; 

p. O.Reg. 425/00 Provincial Interest. 

q. Municipal Elections Act, 1996 S.O. 1996 Ch. 32. 

r. Municipal Act, 2001, S.O. 2001, c. 25. 

s. Planning Act, R.S.O. 1990 Ch. P.13. 

3. The following documentary evidence will be used at the hearing of the application: 

a. The Affidavit of Tom Fortin; 

b. The Affidavit of Rowan Faludi;  

c. The Affidavit of Robert A. Dragicevic; 
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d. The Affidavit of Jeff McIntyre;  

e. The Affidavit of Henry Goegan; 

f. The Affidavit of Stephanie Fleming; and 

g. Such further and other material as this Honourable Court may permit. 

 
DATE:  October 21, 2019 MUNICIPAL LAW CHAMBERS 

Royal Building 
277 Lakeshore Road East 
Suite 211 
Oakville, Ontario  L6J 6J3 

Gordon Petch 
LSUC #:  013089C 

Zaid Sayeed 
LSUC #:  53142D 

Tel:   (416) 955-9533 
Fax:  (416) 955-9532 
@:  gpetch@mlawc.com 
@:  zsayeed@mlawc.com 

Lawyers for the Applicants 
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AFFIDAVIT OF THOMAS GARY FORTIN
(sworn October 18, 2019)

I, THOMAS GARY FORTIN, also known as TOM FORTIN, of the City of Greater Sudbury,
in the Province of Ontario, MAKE OATH AND SAY/AFFIRM:

I am the Applicant in this matter and therefore have knowledge, information and

belief of the matters deposed to herein.  To the extent that any of the

information below is not within my personal knowledge, information or belief, I

have been advised of same by others and have noted the source of the

information.

Attached hereto and marked as Exhibit “1” is a USB drive containing (i) the

video clips and full videos of the meetings of Council and Planning Committee

for the City of Greater Sudbury referred to below and in the other Affidavits

submitted in this matter, and (ii) a supplementary electronic copy of the

Application Record.



A. Background

I started my Sudbury based electronics manufacturing business, Ontrak

Control Systems, in 1986. In that same year I accepted a teaching position at

Cambrian College in the Electronics Engineering department. Throughout my

teaching career I evolved the curriculum and my teaching methods to

emphasize entrepreneurship and ultimately many of my students went on to

start businesses including one who now employs over 100 people in Sudbury

including 25 engineers.

I left the teaching position in 1998 as the company had grown substantially and

I no longer had the time to teach. My time teaching helped me realize the

importance that educated, competent, and confident young people have in

growing a diversified economy.

Ontrak opened a new product development center in 2001 in Sudbury and I

decided to make the facility open to all local companies, at no charge, who were

interested in developing electronics-based products. It was used by many local

companies to develop/improve products and competitiveness. I expanded my

efforts to include donating equipment to local high schools and colleges to

encourage more young people to consider careers in engineering.

In 2010 the Fortin Foundation was formed to “encourage to young people to

consider entrepreneurial careers in manufacturing”. The foundation created the

2x4 Innovation challenge, and, sponsored many efforts by others including the

Northern Ontario Business awards, the Code Co-op, and Eat Local to

encourage entrepreneurship. I began speaking at graduate engineering
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classes at southern Ontario Universities to encourage engineers to move to

Sudbury and consider starting businesses and I was surprised at the ethnic

diversity of these graduating classes. I then realized the importance of Sudbury

maintaining and strong Downtown with ethnically diverse restaurants, festivals

and businesses to attract and retain competent individuals. I began to sponsor

local cultural events including UpHere.com, a diverse urban music festival.

My efforts expanded into government lobbying when the Electrical Safety

Authority (ESA) announced a manufacturers registration fee to all companies

selling electrical products in Ontario. Realizing the threat to small

manufacturers if the scheme had spread to other provinces or states, I

launched a protest web page, signed-up supporting businesses, lobbied at

Queens Park, help organize a NAFTA appeal, and was ultimately successful in

having the program withdrawn.

In 2011 I teamed up with NORCAT (Northern Centre For Advanced

Technology) to assist their expanded mandate to encourage entrepreneurship

through an “Innovation Mill” and began mentoring young entrepreneurs. I also

gave the inaugural “Lived it Lecture” in the newly formed Entrepreneurship 101

classes.

In 2014 I designed, created and funded the Fortin Discovery Lab along with

FEDNOR. The lab is a complete design, build, and certify, product development

center for use by competent engineers, at no charge, who would like to start a

business manufacturing in Canada. The facility is also used by almost all local

electronics manufactures for its comprehensive Electromagnetic Compliance
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facilities. Attached hereto and marked as Exhibit “2” are copies and/or

excerpts of documents in respect of the above-noted events and/or

organizations.

At the time of the creation of the City by amalgamation in 2001, the City, like

many other Cities in Canada were enduring significant economic difficulties. In

an effort to assist with its economic recovery I was aware that the City, along

with a wide cross section of the public and the business community, were

involved in developing long term economic strategies to guide the City. I was

aware that an important component of that initiative was the rejuvenation of the

Downtown and the upgrading or replacement of the community arena and

event centre (“Event Centre”) in the Downtown. I was not personally involved

in those initiatives. My role and contribution was to donate my time as well as

financial and business resources to attract, train, and mentor young individuals

in the high tech manufacturing sector with the objective of creating new

companies, wealth and employment for the City.

My efforts have been key in the creation of many businesses creating hundreds

of jobs, some in Southern Ontario, although, since 2014, exclusively in

Sudbury. The latest Sudbury start-up is a software/sensor company with 6

employees. Further, in 2018, two existing technology companies moved to

Sudbury from other parts of Canada because of the newly available

infrastructure for product development. Since the lab opened, I have

consistently been mentoring at least 4 new entrepreneurs per year.
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On March 2, 2018 I was awarded the Community Builders Award for Economic

Development. My current endeavors include the creation of a local technology

manufacturing association to encourage sharing of both capital and human

resources, and to promote the local industry to attract more talent. Attached

hereto and marked as Exhibit “3” are copies of documentation regarding my

efforts in encouraging job creation.

B. Feb 2013 - First Involvement in Casino Matter

On or about February 26th, 2013, I became aware through media reports and

discussions with people in the community that the City was contemplating the

construction of a casino in the City. According to the media, the approval of the

facility would depend on the complementary and ancillary amenities which the

successful proponent would be required to provide in addition to the proposed

gambling facility. From Council’s words, it was clear that these extra facilities

would be provided at the proponent’s cost without cost to the City. As I had a

significant interest in the City’s continued economic improvement I wanted to

learn as much as possible about the casino business and its possible impacts

on not only my own job training and employment initiatives but also on other

businesses and our collective ability to attract and retain employees. I quickly

began to research what seemed to be Council’s approval of a new casino.

In the course of my research, I came across news articles which had been

released on the subject, including the following:

i. On October 23rd, 2012, the newspaper Northern Life published a letter from

a reader about an Open House the City held that day on the issue of the
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casino, during which the public was only asked for input on the preferable

location and the desired amenities, rather than social or economic issues. I

understood the attendees were also led to believe that their input on location

would not matter, as the casino would have the final say on the matter.

Attached hereto and marked as Exhibit “4” is a copy of said letter.

ii. On February 9th, 2013, in a Sudbury Star article, Mayor Marianne Matichuk

and Councillor Fabio Belli were reported as making the following

statements:

Councillor Fabio Belli: "I think the opportunity of a casino with an arena, convention centre

and a five-star hotel would be fantastic. If anyone came forward and proposed that, we

would definitely get behind that and endorse that. I think it’s a great opportunity to bring

(that) to our community."

Mayor Matichuk: "… Since day one when it was rolled out, I was under the impression

that we would be getting a convention centre… A big complex like that doesn’t come

up very often. We have to manage this in a responsible and open process."

[Emphasis added.]

Attached hereto and marked as Exhibit “5” is a copy of said article.

On February 21st, 2013, in a Sudbury.com article, the director of the Sudbury

District Health Unit warned of the social dangers of an easily accessible casino

location. Councillor Terry Kett was reported as saying that “councillors have to

consider what such could bring to the city, such as a hockey rink or convention

centre.” Attached hereto and marked as Exhibit “6” is a copy of said article.
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C. Feb 2013 - Council Meeting, Casino Update

On February 26th, 2013, a Council meeting was held. During this meeting, Staff

presented a report on the “casino opportunity”. The report identified four sites

which had been proposed by parties who were intending to submit bids to the

Ontario Lottery and Gaming Corporation (“OLG”) to obtain the gaming rights

for Sudbury and detailed the results of the “public consultation” on these four

sites from October 2012.

These proponents wanted some direction from the City so that they could

prepare their bids with greater certainty of locations the City would favor. The

report advised that “a majority of respondents indicated a preference for the

Sudbury Downs location” because its remote location addressed their concerns

about problem gambling. “A significant number of respondents preferred a

Downtown setting”. Only “lower numbers of respondents expressed preference

for the Four Corners and Kingsway location”. From my review of the Minutes

of the February 26 meeting, it did not appear that, during the meeting, Council

sought the public’s input on the basic question of whether there was even

support for expanded gaming in the City.  Attached hereto and marked as

Exhibit “7” is a copy of said report.

Attached hereto and marked as Exhibit “8” is a copy of an excerpt of the

Minutes of the February 26, 2013 meeting.

At the same Council meeting, without notice to the public, Council passed a

third resolution to require proponents to identify how they would provide to the

City, allegedly free of charge, other important facilities, such as a new arena,
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in exchange for the City’s support for a casino and reconfirmed its commitment

to the four proposed sites. This resolution stated:

“The City of Greater Sudbury requires gaming facility investment proponents to maximize

economic opportunities to the community by working with local groups to develop

ancillary and complementary amenities as part of their proposals;

“These amenities may include, but not be limited to, a hotel, a convention or multi-use

centre, a performing arts centre and/or an Ontario Hockey League-ready arena;”

“That Council reaffirms its commitment to the four areas identified in the report dated

August 2, 2012 from the General Manager of Growth and Development;”

Attached hereto and marked as Exhibit “9” is a copy of said resolution.

On February 27th, 2013, CBC published an article entitled “Sudbury council

wants a casino with the works”, summarizing Council expectations for a casino

with a hotel, convention center, or OHL arena. I, and the Sudbury business

owners I spoke to, understood Council’s support for a casino to be contingent

on a proposed casino “com[ing] with extras.” Attached hereto and marked as

Exhibit “10” is a copy of said article.

D. Mar-Dec 2013 - Press, Research, Movement Against Casino

Throughout most of 2013, in the press, Council further promoted the casino as

a method to obtain an “OHL Arena” or “Convention Center” at “very minimal” or

“no cost at all” to the taxpayer.

On March 4th, 2013, Sudbury.com published an article entitled “Arena added to

casino wish list”, which included statements made by the Mayor and various

councillors, as follows:
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Mayor Matichuk: “I don’t think we’re going to have another opportunity like this for a long

time, to get some amenities and some economic growth in our city at a very minimal cost

– or no cost at all… This is a great opportunity for our city.”

Councillor Dave Kilgour: “We’re talking about someone coming in and spending potentially

$200 million or $300 million” and “I want more than an OHL arena. I want something that’s

capable of hosting the Brier and other curling bonspiels that are going on around the

country.”

Councillor Kett: “Can we say where and can we say when? This is our big opportunity and

we want to do it right and we want to do it well.”

[Emphasis added.]

Attached hereto and marked as Exhibit “11” is a copy of said article.

On June 20th, 2013, the Mayor delivered her “State of the City” address, in

which she stated the following:

“Why can’t we have a convention or multi-use space in our city? And then the province

reveals its casino modernization plans to us … in a matter of months, the OLG will likely

introduce us to an investor we hope will bring millions of dollars to our community. Will that

mean a new convention centre or multi-use space? A hotel? An OHL-ready arena? City

Council has already moved to ensure this investment is part of any new casino project …

at no cost to taxpayers, of course... When we do get the actual people who are going to

invest, we are going to be sitting down with them and telling them what we want…”

Attached hereto and marked as Exhibit “12” is a copy of the Mayor’s speech

as reported in the Sudbury Star on June 21st, 2013.

By July 18th, 2013, I had conducted a volume of research into the effects of

casinos built in remote communities. I worked with Thunder Bay Ventures

Corporation, a federally funded economic development agency, that had

compiled extensive data on economic sentiment, bankruptcies, business
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impairments, and charities on a yearly basis since their casino opened in 2000.

I further sourced data from the Ontario Problem Gambling Institute, OLG

Financial Reports, OLG casino RFP’s, and municipal economic data, and

realized the large potential negative impact on local business and culture,

which are the very elements key to the success of my economic development

efforts.

To educate the public on the negative economic and cultural effects of such

developments and to provide a counter-balance to Council’s efforts to market

the casino as a no-drawback opportunity, I placed an advertisement in a local

newspaper. I proceeded to publish additional similar advertisements in local

media. Attached hereto and marked as Exhibit “13” is a copy of said

advertisement.

Much later I texted Mike Whitehouse, who was the Chief of Staff for Mayor

Matichuk in 2012 and 2013, to ask him about the concept of “no cost” amenities

back in 2013. He was the author of the resolution passed by Council on

February 26, 2013. He confirmed to me that, in 2013, Council expected that the

amenities would be free and the “spirit” of the motion was to let proponents

know that the City wanted amenities in “exchange” for “co-operation”, given

they could still refuse the project. Attached hereto and marked as Exhibit “14”

is a copy of my text messages with Mr. Whitehouse.

In June 2013, I met with Councillor Dave Kilgour in my office to discuss my

opposition to a full casino. He explained that Council’s resolution on February

26th, 2013 had been merely a way to keep the door open and see what was
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offered by the OLG. He advised me that the public would have the opportunity

to say “no” when there was an actual proposal on the table, and I took this to

mean that I and other members of the public would have the opportunity for

public input in order to try to persuade Council not to approve expanded

gambling in the City at any proposed site.

Based partly on my meeting with Councillor Kilgour, and my expectation that

we would have to opportunity to say “no” to the casino initiative, I stopped my

advertisements and media campaign against the casino in December 2013. I

decided to suspend my efforts and wait until there was an actual “proposed

gaming site” and consider same before proceeding further.

E. Summer 2013 – The Public’s and Tom’s Perception of the Approval

Process

Throughout 2013, based upon the afore-mentioned comments in the media and

by members of Council, the narrative that accepting a casino would result in an

community arena and event centre “at no cost to taxpayers” was the talk of the

City, including by many members of the business community and community

leaders with whom I was in regular contact.

Along with my efforts, several other organizations began to express concern

for the proposed casino including an organization named No-Casino-Sudbury

that started a citizen petition that would eventually garner over 2800 signatures.

Councillor Kilgour, however, as noted above, had greatly minimized Council’s

previous actions and the momentum of the City with respect to the casino,

leaving me with the strong expectation that the public would have a full chance
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to provide their input on all issues, including to say “no” to expanded gambling

taking place at any location in the City.

At this time, based upon the City’s representations, I understood that the new

casino was apparently going to be bundled, for free, with an arena or some

other sort of large, complementary building, like a hotel or convention centre as

a quid pro quo for the City’s support for expanded gambling.

Finally, the way that Council seemed to be “marketing” the casino, and the way

it was understood by myself and various members of the public, was that

accepting a casino would result in the developer paying for these requested

new facilities which the City needed, facilities which had been planned for in

the Downtown and, in fact, in plans discussed and endorsed by Council on the

exact same day that the casino was being discussed, namely the August 14,

2012 meeting. Attached hereto as Exhibit “15” is a copy of an excerpt of the

relevant portion of the Minutes of the Council Meeting of August 14, 2012.

F. Sep 2014 - The Kingsway Application

In September 2014, the owner Dario Zulich (“Zulich”) of industrial lands located

on the Kingsway next to the currently operating City public landfill site applied

to rezone his lands to accommodate an office, hotel, bulk retail, warehouse,

and a commercial recreation center (arena). In the published Request for

Decision, Staff revealed that prior applications to permit a place of amusement

(casino) and amusement park in September 2013 had been withdrawn in June

2014. Attached hereto and marked as Exhibit “16” is a copy of said “Request

for Decision”.
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On September 10th, 2014, the Chair of the Planning Committee, Councillor Deb

McIntosh, sent an email to various parties, copying it to myself, stating her

opposition to the casino:

“I am not in favour of a casino in Greater Sudbury.

Greater Sudbury needs to promote and get behind businesses that will create new wealth

for our economy.  A casino in Greater Sudbury will not generate new wealth….”

Attached hereto and marked as Exhibit “17” is a copy of said email.

G. Jan 2015 - Council’s Efforts to Confirm 81/12 Compliance with OLG

On January 14th, 2015 the OLG sent a Letter of Recognition for Compliance

with Regulation 81/12 to Mr. Ian Wood, the Director of Economic Development

for the City of Greater Sudbury. Attached hereto and marked as Exhibit “18”

is a copy of said letter.

The letter from the OLG to Sudbury was not published by the City at that time,

but I obtained it in the spring of 2018 through requests made by our legal

counsel. Attached hereto and marked as Exhibit “19” is a copy of said letter

between counsel.

H. Jul 2016-Jun 2017 - PwC Recommends Downtown Arena

On or about July 12th, 2016, at the direction of Council, Staff retained

PricewaterhouseCoopers (“PwC”) to prepare a market analysis and business case

for the location of a new Event Centre in the City.
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H.i) Council Meeting March 7, 2017 - Initial PwC Report Issued and

Endorsed

In its first report dated February 21, 2017, PwC reviewed several locations,

including the Downtown, Kingsway East (owned by Zulich), and other sites for

the Event Centre. PwC’s report established a matrix of 8 criteria to be used in

establishing their site.

On March 7, 2017, Council approved the report, including the PwC prepared

matrix of evaluation criteria. PwC was therefore required to quickly produce a

“Site Evaluation Report” with a recommendation for the location of the new

Event Centre, by June 2017.

H.ii) Council Meeting April 11, 2017- Council Abandons PwC Site Selection

Criteria

On April 11th, 2017, before the release of the PwC “Site Evaluation Report”, on

its own initiative, Council proposed abandoning PwC’s weighting factors and

matrix in favor of a different system which selected specific criteria to be valued

by arbitrary levels of importance.

According to the General Manager’s Report presented to Council, this initiative

came as the result of “comments by several councilors [sic] indicat[ing] an

expectation to further review and perhaps adjust[ing] elements of [the matrix].

Specifically, there was some interest in confirming the scope of each evaluation

category and the relative weight all categories had on the overall evaluation

result”. Attached hereto and marked as Exhibit “20” is a copy of the Report

and an excerpt of the Agenda for this Meeting.
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When the Council meeting of April 11, 2017 commenced with regard to the vote

to change the matrix, there was no debate or discussion of any kind by Council

members on the general issue before Council. Council began to immediately

vote on the First Option without any discussion and quickly resolved to defeat

the resolution. In my opinion, the first option would clearly have favored the

Downtown.

After the defeat of the first resolution, Councillor Kirwan then questioned the

original matrix and the use of “weighting” as a useful tool in evaluating any site

and made the following concluding comments:

“I don’t think it makes any difference though”.

“So, at the end of the day, if someone tells me that you’re going to get the top three

locations and you’re going to have to debate on it then I’m fine I don’t care what you do

with this weighting because you know they’re going to come out pretty close…”

Out of the four options, Council selected the Third Option which on its face

appeared to accord the most importance to factors which maximized the KED’s

ranking. Attached hereto and marked as Exhibit “21” is an excerpt from a

video of this component of the Council Meeting. This Exhibit is included in the

USB drive attached hereto as Exhibit “1”.

By June 27, 2017 it became clear to me that the efforts of Council to amend

the site evaluation matrix was to affect the recommendation of PwC to favor

the Kingsway site for the new Event Centre and at the same time approve the

location for the new casino.
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I. May- Jun 2017 - Efforts to Commit Sudbury to KED Site Prior to Public

Meeting

I.i) Original Option Agreement

As noted above, the City had been negotiating an Option Agreement with Zulich

and his numbered company 1916598 Ontario Limited (which I collectively

continue to refer to as “Zulich”), prior to the completion of the PwC Site

Selection Report and executed same on or about June 8th, 2017 (the “June

Option Agreement”).

This Agreement not only included the Option to acquire the Event Centre site

but also an extensive “Servicing, Contribution and Road Transfer Agreement”

(“Servicing Agreement”) dated June 1st, 2017.

The Servicing Agreement contains a notation “Last revised May 30, 2017” so it

is reasonable to conclude it had taken considerable time to negotiate perhaps

as early as April 2017, prior to the request by certain councillors for a meeting

on April 11th, 2017 to change the site selection matrix. A copy of the June

Option Agreement and the attached Servicing agreement is attached hereto as

Exhibit “22”.

The June Option Agreement, which was executed by City Staff on behalf of the

City and Zulich granted the City the option to acquire sufficient lands for the

new Event Centre for the nominal sum of ten dollars ($10.00), provided Council

passed a by-law on or before September 26th, 2017 approving staff’s execution

of the Option Agreement and provided the option was exercised within

approximately six months, on or before December 31st, 2017.
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The June Option Agreement, inter alia:

a. contemplated the City would build the new Event Centre at its own cost;

and

b. required Zulich to front-end the costs and to construct all streets, municipal

water, storm, sewer, and other related services for the entire project subject

to the terms of the aforesaid Servicing Agreement which was attached to

the Option Agreement; and

c. provided “that it is the intent of the City to construct an event centre/arena

on the Property and has targeted April 2020 as the desired completion date”

(S. 2(2)); and

d. that it was a condition of the agreement that the City and not Zulich could

apply to obtain the required rezoning to permit the arena, prior to the

exercise of the Option (being December 31, 2017) with the proviso that even

if the City had commenced the application or approved the zoning it had no

obligation to exercise the option (S. 12(1) and (2).

The Option and Servicing Agreements both required Zulich:

a. to warrant to only “use reasonable efforts” to develop his lands to include

“a sports and entertainment district consisting of a motor sports park, ice

pads and fieldhouse, a Sudbury Wolves facility, a casino and resort and a

conference centre…”;

b. to build the entire development within 5 years of the date of the City

exercising the Option; and
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c. to be responsible for the project management for servicing the entire

development site, to grade the entire development site and build all the hard

services such as all road works, sanitary and storm sewers, trunk water

lines, street lights and all other related works for the entire development

within two (2) years of the date at which the City exercised its Option, all at

his own cost, secured by liquid security such as cash or a letter of credit.

d. The only obligation of the City was to contribute a maximum of one million

dollars ($1m) once all the works had been completed, approved and

accepted by the City at which time Zulich would convey to the City title to

the said roads and any servicing easements without any additional costs.

As noted above, these Agreements were kept confidential by Staff and were

not shared with all of Council until the document was retrieved through a

Freedom of Information request and shared to all of Council by Councillor Mark

Signoretti with a letter expressing his concerns about the agreement. Attached

hereto and marked as Exhibit “23” is a copy of this letter.

It was not until November 2018, that I obtained a copy the Option and Servicing

Agreements from a third party who had obtained same via a Municipal Freedom

of Information request.

I.ii)Press Release dated June 13, 2017 for Casino on KED

On June 13, 2017, the local media announced that Gateway Casino and

Gaming Corporation (“Gateway”) issued a press release announcing it had

been chosen by OLG as the successful bidder to build a new casino in Sudbury

and that it had entered into a Letter or Intent to build the new casino in
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conjunction with the new Event Centre at the Zulich Kingsway site. A copy of

this news article is attached hereto as Exhibit “24”.

Further, when the June 2017 PwC report was released I noted that it referenced

that  the casino was proposed to be built beside the Event Centre on the Zulich

lands, as referenced in the aforesaid Gateway press release, along with a

hotel/convention centre as part of a new regional entertainment district (which

would eventually be referred to as the Kingsway Entertainment District or the

“KED”).

Finally, the same PwC report noted that the City and Zulich had negotiated and

executed an Option Agreement, not only to acquire the site for the arena at

nominal cost, but with guarantees to use reasonable efforts to build a

hotel/convention centre and other sports facilities as components of a new

regional entertainment centre for the City. It appeared PwC had been informed

of the Agreement but not of its particular details.

I.iii) Promotional Video re KED Site

Prior to Council selection of the Zulich site on June 27th, 2017, on June 13th,

2017, a video was released on social media promoting the “Regional

Entertainment District” by Zulich’s group named the True North Strong Group.

This was apparently to be comprised of the new Event Centre, a casino,

motorsports park, Fabio Belli Field House (indoor soccer), restaurant village, 4-

star hotels, convention center, shopping boutiques, and a waterpark. The video

went viral and had over 80,000 views. I immediately became concerned that

the casino would be fast-tracked without objective consideration, or public
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consultation, because of the great excitement created in the public by this

promotional video.

Attached hereto and marked as Exhibit “25” is a copy of the above-referenced

video. This Exhibit is included in the USB drive attached hereto as Exhibit “1”.

Attached hereto and marked as Exhibit “26” is a screenshot showing the

number of “views” of the above-referenced video.

J. Jun 2017 - Attempts to Communicate Issues to Council

On June 22nd, 2017, I sent individual emails to the Mayor and all of Council to

bring a report I had uploaded to my website on the negative economic effects

of casinos in remote communities to their attention. In the email, I stated my

belief that the focus of the new KED was the proposed casino rather than the

Event Centre that had been proposed. Attached hereto and marked as Exhibit

“27” are copies of my emails and the web page.

On June 27th, 2017, prior to the Council meeting scheduled for the same day,

Councillor McIntosh, Councillor for Ward 9, emailed me confirming that she

was on the “same page” as me with respect to the proposed casino. Attached

hereto and marked as Exhibit “28” is a copy of said email.

In reaction to the aforesaid Zulich promotional video, I and many like-minded

Sudbury residents were concerned that Sudbury’s carefully considered

decades-old strategic plans would be quickly put set aside by Council after the

video misled the public with false advertising. We were also concerned that

these decisions would be made without the public input which had been
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promised, on which basis the campaign against the project had been put on

hold. Our concerns were confirmed at the Council meeting later that same day.

Attached hereto and marked as Exhibit “29” is a copy of [correspondence] in

respect of this false advertising.

J.i)Final PwC June 2017 Site Selection Report

On or about June 19th, 2017, the PwC Site Evaluation report (the “PwC June

Report”) was released to the public on the City website. Notwithstanding the

Council’s initiative to alter the matrix, PwC recommended the Downtown site

for the new Event Centre, regardless of which matrix or site evaluation criteria

was used. Attached to the Affidavit of Rowan Faludi and marked as Exhibit “U”

is a copy of said report.

While the final PwC report twice referred to a “casino” when discussing the

anticipated facilities at the proposed KED and did refer to project costs for the

new Event Centre being estimated in the range of $98M, it did not deal with

who exactly would pay for those costs. This was also the first time I had read

in any public City report that the decision on the location of the arena was now

linked to the approval of a site for the casino.

K. Jun 2017 - Council Meeting, Council Selects Site

On June 27th, 2017, a Council meeting was held, and Mayor Bigger

commenced the meeting off with the following statement:

It’s a very important meeting for our City Council … Well today is a very big day for Greater

Sudbury. We’re about to, I believe, to make a very significant decision for our community.

We’ve had many meetings, read many many reports, heard from many people across the
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community and it’s been very good to see as many people engaged as have been engaged

in this decision-making process… I’m looking forward to hearing the debate here at

Council, as I’m sure all of you are here. We’ve got a more than capacity crowd here in the

… council chambers. So, tonight, one thing very important, I’d like to make sure we do

respect the Procedures By-law and decorum in the chamber, and, … that means … I’ll be

asking people in the audience not to disturb or interrupt the … debate that’s going

on amongst councillors and so, the role of the audience is to witness the debate

that’s going on amongst councillors. And I’m also going to ask councillors to keep within

the 10 minutes to speak, being respectful of your colleagues… I know this is a very serious

decision and it’s one that all of you take seriously and no one takes this decision lightly…

I’d like to be clear that neither location is free. Both the Downtown site and the site on

the Kingsway will require investment from the citizens.

The Mayor’s statement made clear that, even for this momentous change for

Sudbury, the public would not be accorded any right to be heard. Also, this was

the first time Council directly made the statement that the Event Centre was not

free/of minimal cost to the City.

Both of these representations, of course, were contrary to the story we had

been fed by Council and the City for the past few years about the casino project

and its free/minimal cost ancillary amenities. Attached hereto and marked as

Exhibit “30” is an excerpt from a video of this Council meeting containing the

Mayor’s comments. This excerpt is included in the USB drive attached hereto

as Exhibit “1”.

The first motion Council considered was a motion to locate the Event Centre in

Downtown Sudbury. The resolution was defeated by a tied vote (6-6). The

second resolution was moved by the Mayor to approve the KED site but only
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with iron-clad guarantees requiring Zulich to develop all the other components

of his proposed sports and entertainment complex as he had proposed.

Surprisingly, that resolution also failed. The final resolution to approve the

Zulich proposal without any guarantees passed. Attached hereto and marked

as Exhibit “31” is a copy of these resolutions.

When considering the KED location Councillor Kirwan, essentially stated that

notwithstanding approving the Event Centre at the KED Site contravened the

Official Plan and Downtown Master Plan he would ignore them both:

“Probably the biggest reason I am supporting the Kingsway is that I wasn’t elected to look

at reports and say you know what? The Official Plan, the Master Plan, I think that that

overrides my constituents. And I know that my constituents- 75-90% of my constituents

are saying to me- put that on the Kingsway.”

Attached hereto and marked as Exhibit “32” is an excerpt from the video of

the Council meeting in which Councillor Kirwan made said statement. This

Exhibit is included in the USB drive attached hereto as Exhibit “1”.

There was no ability for the public to make submissions to Council regarding

the location of the Event Centre prior to or at the June 27, 2017 Council

meeting. The proposal for the KED, which now included a proposed casino with

the community event centre as an anchor, was never provided by the City to

the public prior to this meeting yet the decision to approve the Event Centre

site was clearly a decision to approve the Zulich site both for the casino, and

the new taxpayer funded Event Centre (Exhibit “31”).

Finally, at the same June 27th, 2017 Council meeting, resolutions were passed

resolving that (i) the financing plan, for the City to provide $100M for the
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construction of the Event Centre, be included in the 2018 budget be approved,

(ii) the Option to Purchase Agreements be executed for the selected site, (iii)

honorarium’s be awarded to unsuccessful Design/Build teams, and (iv) the

“recommended next steps” from the Special Advisor to the CAO’s report dated

June 15th, 2017 be approved (Exhibit “31”).

L. Aug 2017 - Council Meeting, Supporting KED Site

On August 22nd, 2017, a Council meeting was held during which the following

motions were passed as follows:

a. That the General Manager be authorized to enter into an agreement with

Gateway’s architect to share in the costs of a Site Design Strategy with

Zulich, Gateway and the City each paying one third of the total costs of

$387,000 with a restriction on the City’s share not to exceed one third or

$129,000, meaning any increase would be the responsibility of Zulich and

Gateway; and

b. “…THAT the General Manager of Community Development be delegated authority to

negotiate, execute and subsequently amend or extend any agreements, including, without

limitation, agreements for cost-sharing, professional and consulting services and for

non-competitive purchases with a total acquisition cost of $50,000 or more, including

instruments, assurances and any other documents as may be necessary to complete the

Event Centre Project subject to Council’s approval…”

c. That Staff be authorized to file a rezoning application to rezone a portion of

the Zulich lands to permit the proposed Event Centre.

Attached hereto and marked as Exhibit “33” is a copy of said resolutions.
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Attached hereto and marked as Exhibit “34” is a copy of the Staff report.

M. Sep-Nov 2017 - Public Opponents of the Casino Publicly Attacked and

Discouraged by Council Members

I felt I had no choice but to restart my campaign to educate City residents and

City Staff elected officials on the issues with the casino and the site, as the

June 27th, 2017 meeting allowed no public input on this critical issue. I

therefore created the webpage CasinoFreeSudbury.com in order to

consolidate casino research for educating the public in anticipation of public

planning approval meetings for the casino and Event Centre.

I enlisted business representatives and we canvassed local business owners

to learn their opinions on a Casino being attached to the taxpayer funded

community Event Centre and to also determine if they would sign letters of

endorsement opposing the casino to be presented to Council at the appropriate

time. This represents approximately 25% of the 200 endorsements I have

actually obtained from businesses large and small. Several of Sudbury’s largest

employers expressed concerns of increased labor costs due to social problems

caused by anticipated gambling losses in the casino. These employers already

face significant legacy costs for the percentage of employees who presently

succumb to alcohol, drugs, etc. Attached hereto and marked as Exhibit “35”

is a copy of the section of the website including 56 public endorsements.

However, the rest of the supporting endorsements were signed in confidence

by businesses who feared Council’s and/or public retribution by way of boycott

which was being discussed extensively on social media.
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Attached hereto and marked as Exhibit “36” is a copy of the Endorsements

page from the CasinoFreeSudbury website as well as the Campaign

Endorsement form.

On September 21st, 2017, Councillor Kirwan discovered I was going to make

a presentation to the downtown BIA to persuade them to join with me in

opposition to the KED and began to make derogatory remarks including that

he was “disgusted” with the CasinoFreeSudbury group. His statements were

made on his public Valley East Facebook Group (the “Valley East Page”).

This Page has over 12,000 followers and is moderated by the Councillor, who

also posts on it using his municipal title. As a result, Councillor Kirwan had the

most public reach of any Councillor and acted as the face and leader of Council

with respect to the Event Centre/Casino issue. Other members of Council do

not have a similar platform or number of followers. Attached hereto and marked

as Exhibit “37” is a copy of the post made by Councillor Kirwan.

I made several presentations to the BIA Board on my findings regarding the

economic and cultural impacts of casinos in remote communities in the fall of

2017 and after a survey of their membership the board voted on December 7th,

2017 to adopt the same position as CasinoFreeSudbury and publicly endorse

the effort. The BIA logo was subsequently added to the CasinoFreeSudbury

website under Endorsements. Attached hereto and marked as Exhibit “38” is

a copy of an excerpt from the Minutes of this meeting.

Councillor Kirwan subsequently challenged me to a public debate on this issue.

I found his comments surprisingly aggressive, and few weeks later, after a
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chance meeting on the street, I suggested we sit down for a private discussion

instead of a public debate. We did have a one-hour private discussion.

However, it was not productive as he seemed very entrenched in his position.

On November 5th, 2017, Councillor Mike Jakubo stated the following on his own

public Facebook page:

“Of course, there are still some who refuse to accept that Council has made the decision

to build a new Event Centre and that Council has also decided that it will be built on the

Kingsway”.

Attached hereto and marked as Exhibit “39” is a copy of the post made by

Councillor Jakubo.

On November 5th, 2017, I sent an email to Mr. Perry Dellelce, one of the

Developers of the casino project, inviting him and his partner Zulich for friendly

dialogue on this issue. Attached hereto and marked as Exhibit “40” is a copy

of said email.

On November 9th, 2017, Bryston’s On The Park (“Bryston’s”), a local catering

company, received notice that their catering contract with Gateway was

cancelled. Prior to this, they had been the preferred caterer for all Gateway

events. This action followed a telephone call to Mr. Norm Eady, the owner of

Bryston’s, by a Gateway Casinos representative stating that if he did not

withdraw his public endorsement of the CasinoFreeSudbury campaign his

contract would be cancelled. This event caused me concern that the growing

talk of boycotts on social media could result in economic impairment of

companies who opted to publicly endorse the CasinoFreeSudbury campaign.
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Attached hereto and marked as Exhibit “41” is the email cancelling the

contract and comments by Mr. Eady.

On November 14th, 2017 Councillor Kirwan posted the following on his Valley

East Page:

“It seems as if there are some people who just won't accept the decision by City Council to

locate the arena / event centre on the Kingsway rather than downtown”,

“Gateway Casinos is now part of a strategic alliance that includes landowners Darian

Zulich/Perry Dellelce and the City of Greater Sudbury”,

“… let me be perfectly clear that my support for the Gateway Casino on the Kingsway

is without question and unwavering”.

“The arguments against the casino locating in Sudbury must be taken for what they are –

nothing but a last ditch effort to turn people away from the casino so they have another

chance to get the arena downtown.”

Attached hereto and marked as Exhibit “42” is a copy of the post made by

Councillor Kirwan. (TAB 33)

N. Nov 22, 2017 - Council Meeting, Site Design Strategy, Shutting Down

Debate

On November 21st, 2017, I telephoned the City Clerk to inquire about making a

presentation to Council the following day as a “Community Delegation”

representing the CasinoFreeSudbury businesses. I was told that Council had a

very full schedule and a presentation was not possible for many months. The

City Clerk acknowledged my request and sent via email a form, and instructions

to proceed. Attached hereto and marked as Exhibit “43” is a true copy of this

form
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On November 22nd, 2017, the day of a Council meeting, Councillor Jakubo

stated the following on his public Facebook page:

“Council on June 27th approved the Kingsway site as the location for our new event centre”

and

“It is a real business and development partnership which has evolved and blossomed

over the last few months”

Attached hereto and marked as Exhibit “44” is a copy of the said post.

At the November 22nd, 2017 Council meeting, the KED’s “Site Design Strategy”

was presented by the General Manager of Community Development, Catherine

Matheson, and “accepted” by Council. The presentation advertised KED’s

“Alignment With Council Priorities” and, in that section, specifically mentioned

“Responsive, Fiscally Prudent, Open Governance”. Attached hereto as Exhibit

“45” is a copy of the relevant portion of the Minutes of the meeting “accepting”

the design strategy.

Notwithstanding, during the meeting, Councillor Lynne Reynolds expressed her

clear belief that the June 27, 2017 was a decision to build the casino, to do so

at the Kingsway location, and was no longer up for discussion. Councillor

Joscelyne Landry-Altmann emphasized that the casino issue was no longer

before counsel:

Councillor Reynolds: “On June 27, 2017, this Council made a decision to build this

project for our City at the Kingsway location…  I am going to stand very firm on my

decision… the either/or debate is finished…  I want to make it clear and this is my main

statement that as it pertains to the casino I want to remind everyone that the location and

development of the casino is not an issue for Council debate, it is an agreement
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between the Province and Gateway who won the bid and who have chosen their

preferred location. We are not debating the Casino issue.”

Councillor Landry-Altmann: “The casino issue is not before us…”

Attached hereto and marked as Exhibit “46” is an excerpt from the video of

the Council meeting. This Exhibit is included in the USB drive attached hereto

as Exhibit “1”.

When Councillor Landry-Altmann made her statements, it appeared she was

looking directly at me and lecturing me. It showed how entrenched Council was

regarding the proposed casino and its location.

It was at this point, faced with the Councillor addressing me directly, that I knew

my suspicions had been confirmed and the Council’s decision was irreversible.

In fact, there were no opportunities for any debate or to give public input at all

during the meeting, though Council was well aware of the strong opposition to

both the project and how it had proceeded on it without public input.

Furthermore, during the presentation on KED which took place during the

meeting a timeline of events entitled “How we got here:  Arena” was presented.

The timeline included the following:

a. March 2017: “Phase I Market Analysis and Business Case Assessment

identified 5,800 seat Event Centre” [emphasis in original];

b. June 2017: “Council selected the Kingsway location”;

The timeline did not include the June 2017 PwC report recommending the

Downtown site nor the negotiation of the Option Agreement with the landowner.
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Attached hereto and marked as Exhibit “47” are excerpts from the

presentation.

The presentation also stated the following:

“The Kingsway Entertainment District and Integrated Site Plan is a partnership between

City of Greater Sudbury, Gateway Casinos & Entertainment Ltd., Dario Zulich & Company”

The City Staff Report dated November 14, 2017 contains a section at page 7

titled “Partnerships” that states “The Kingsway Entertainment District is being

developed through a three-way partnership with Gateway Casinos and

Entertainment Limited, Dario Zulich and company, and the City of Greater

Sudbury.” Commencing at page 8 the report discusses and displays the

concept design for the KED. At page 10 the report describes the “pedestrian

bridge providing an interior link between the arena, hotel, casino and

restaurants.” Attached hereto and marked as Exhibit “48” is a copy of this

report

It appeared to me that there was no opportunity to persuade Council otherwise,

because all the discussion and representations by Staff were in the past tense,

namely that the approvals had already been granted on June 27, 2017, that a

“Partnership” had already been formed with the proponent, and that the KED

“is being developed”.
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O. Dec 2017-Mar 2018 - Planning Process for Site Begins, Further Campaigns

for the Casino and Attacks Against Opponents

On December 15, 2017 the City published notices of complete applications for

both the arena and the casino. Attached hereto and marked as Exhibit “49”

are copies of the published notices of complete application.

On December 21, 2017, Staff signed an Option Amending Agreement, which

allowed the City to exercise the purchase option for the KED outlined in the

June Option Agreement up until December 31, 2018. Attached hereto and

marked as Exhibit “50” is a copy of the December 21, 2017 Option

Agreement.

In December 2017, as it seemed that Council’s position was impervious to

public sentiment, I retained lawyer Mr. Gordon Petch on my behalf, and on

behalf of the BIA in respect of the casino and Event Centre. Mr. Petch was

retained to provide advice on how to properly provide input to the City in the

upcoming planning meetings regarding the proposed casino and Event Centre

and to assist should an appeal be pursued. His first advice was to commission

economic and planning reports on the Kingsway Entertainment District by

qualified experts.

In January 2018, the City launched a social media ad campaign promoting the

Kingsway Entertainment District. These posts were not in the nature of

information to update the public, but were clear advertisements intended to

provoke an emotional and supportive response. I was concerned that the City

was promoting the KED with advertisement before the Planning Committee had
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considered public input and made its recommendation to Council. Attached

hereto and marked as Exhibit “51” are copies of various advertisements

published by the City.

On January 1st, 2018, I was interviewed for an article published in the Sudbury

Star explaining our reasons for opposing the location of the casino and Event

Centre outside of the downtown at the KED. Attached hereto and marked as

Exhibit “52” is a true copy of said article.

Shortly thereafter, Councillor Kirwan posted a response to my interview on the

Valley East Page. In his response, he used fearmongering to quell support for

our effort, stating the following:

“However, his opposition to the casino may end up killing the Kingsway Entertainment

District; may end up killing the new library art gallery as well as the convention &

performance centre in the downtown; may end up killing any other downtown

improvements including the Elgin Greenway; may end up with the City losing the Sudbury

Wolves in the spring of 2022; and may end up causing a battle between the outlying

communities and the Downtown Sudbury that will kill the downtown businesses and once

again revive the fight for de-amalgamation that surfaced in 2006”

Attached hereto and marked as Exhibit “53” is a copy of said post.

On January 8th, 2018, Staff executed a Cost Contribution Agreement with the

Developer, Gateway, and Cumulus Architects Inc., to split the cost of preparing

a Site Design Strategy for the KED as a whole. This agreement amended the

initial cost sharing agreement arrangement authorized by Resolution 2017-257

passed on August 22, 2017, as referenced above. That resolution restricted the

City’s financial obligation to one third or $129,000. However, this new
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agreement required the City to front-end the entire cost and to be responsible

for any excess costs over and above $387,000 while restricting the costs of

Zulich and Gateway to one-third.

This document was not provided to the public when it was originally signed and,

in fact, was only made known on December 5th, 2018 from a third party who

retrieved the document through an FOI request. Attached hereto and marked

as Exhibit “54” are copies of the Cost Sharing Agreement.

While the City has refused to disclose any amendments to the above described

Servicing Agreement for site grading and infrastructure improvement or any

amendments thereto, a summary of allocated costs was visible on the City’s

website on October 11, 2019.

In the Servicing Agreement, the City’s obligation was restricted to $1M and

Zulich was required to front-end and pay for all costs related to servicing the

site. The City’s contribution only occurred after the services had been

completed and approved by the City. As well the lands required for all municipal

roads was to be conveyed to the City at no cost.

This new agreement has no restriction on the City’s financial obligations,

requires the City to front-end, tender, award the tender and be the project

manager for the entire works, servicing all of Zulich’s lands required for the

KED. It is unclear if the City also has to pay for the lands required for the

municipal roads and the services in those roads. Attached hereto and marked

as Exhibit “55” is a copy of the Cost Contribution breakdown posted on the

City’s website.
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On January 8th, 2018, Greg McKenzie, the president of the OLG, sent an open

letter to the Mayor and Council. On January 10th, 2018, I replied in a second

open letter to the Mayor and Council. In my letter, along with economic

arguments, I countered Mr. McKenzie's assertion that the city had met the

requirements of Regulation 81/12 by outlining the facts that the public

consultation in 2012 was not genuine and predicated on an assumption that

the casino would provide free infrastructure at minimal or no cost to the

taxpayer. Further, I offered dialogue on how we can "move forward to

encourage local entrepreneurs, our culture, our diversity, and grow the

economy without the impediment of a full casino". I received no response from

the Mayor or anyone on Council. Attached hereto and marked as Exhibit “56”

is a copy of both letters.

On January 19th, 2018, Councillor Kirwan posted on his Valley East Page his

comments in response to my private email of November 5th, 2017 to Mr.

Dellelce inviting friendly dialogue. In his post, Councillor Kirwan insinuated that

my motives were to “show how much power he (myself) has to interfere with

the work of Council” and what I am doing is an “abuse of process” rather than

a concerned resident and businessman who is attempting to have Council

consider serious issues. Attached hereto and marked as Exhibit “57” is a copy

of said post.

On January 21st, 2018 after a citizen posted a request on Councillor Kirwan’s

Valley East Page that he post a list of businesses associated with the BIA so

“we can make them feel our wrath”, Councillor Kirwan complied and posted a

link to the downtown Sudbury Business Improvement Area’s (the “BIA”)
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webpage titled “Who is the BIA?” Attached hereto and marked as Exhibit “58”

is a copy of the original post and Councillor Kirwan’s response.

Before Councillor Kirwan released the names of the BIA to a seemingly violent

poster, I had spoken with many residents and business owners about more

public action in order to bring awareness to casino issue. This post by the

Councillor, however, caused great concern to myself and others, particularly

downtown business owners.

I had lost faith in the integrity of our local politicians. It also seemed few

councillors were willing to speak out against Kirwan, who had clearly become

the leader and voice of Council on this issue.

After witnessing how entrenched councillors were in regards to the casino at

the November 22nd council meeting, I was very concerned that a community

delegation before Council made up of local businesses would have little effect

on their decision. This additional action caused me to totally abandon the idea

out of concern for the livelihoods of the businesses supporting the appeal.

Further, several businesses who had endorsed the effort expressed increasing

concerns about possible boycotts.

On January 22nd, 2018, Councillor Kirwan posted on his Valley East Facebook

group in relation to the upcoming Event Centre Planning Committee meeting:

“Monday's meeting is not an opportunity for the public to convince City Councillors to

change their mind about the decision. Council made a decision about the site for the new

arena / event centre in June 2017 and without any significant material change that would

cause us to reconsider that decision, it should stand. The fact that some people do not

agree with the decision is irrelevant.”
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Attached hereto and marked as Exhibit “59” is a copy of said post.

On January 22, 2018, the Planning Committee held what they termed as a “pre-

hearing” meeting to hear public delegations on the KED applications. This “pre-

hearing” meeting was split into two parts. The first was in respect of the Event

Centre and the second was in respect of the casino.

During the first part, immediately prior to permitting public representations on

the Event Centre, Councillor Lapierre and Councillor McIntosh, Chair of the

Planning Committee, advised the public that they were not permitted to discuss

the development as a whole and could only comment on the Event Centre

application:

Councillor Lapierre: “Maybe we can clarify, right now, we’re looking for comments on the

event centre and not the other piece of property.”

Chair McIntosh: “We’re only looking for comments on the rezoning for the event centre at

this time.”

Attached hereto and marked as Exhibit “60” is an excerpt from a video of said

council meeting. This Exhibit is included in the USB drive attached hereto as

Exhibit “1”.

The Chair strictly enforced the above-noted rule during this “pre-hearing” and

cut off those people who attempted to provide representations in respect of the

development as a whole.

Steve Caruso: It is foolish to think that this development is happening in a vacuum. To put

the arena there means putting it next to a casino. When you take your kids to play hockey,

you’re going to the casino; when you go to go see a Wolves game, you’re going to the

casino. I want the members of Council to think long and hard about putting a community
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centre and a hub for community activity at the casino. Casinos are not places that you take

your family, they are not places that you take your friends [the member of the public was

then cut off by Chair McIntosh].

Attached hereto and marked as Exhibit “61” is an excerpt from a video of said

council meeting. This Exhibit is included in the USB drive attached hereto as

Exhibit “1”.

During this meeting I made a presentation outlining my objection to the

applications based on the lack of public input/discussion on the casino because

it was added two weeks before the June 27th vote. I also objected to the lack of

an economic impact study as required by the official plan that considered the

effects of both the casino and arena, and not just the arena, as in the PwC

report.

The Committee had no questions for me or any other public presenters, and

just seemed to be going through the motions of the “required public input”.

Attached hereto and marked as Exhibit “62” is a copy of the minutes of this

meeting.

On January 26th, 2018, on his Valley East Page, Councillor Kirwan posted

intimidating and derogatory comments towards presenters at the January 22,

2018 public Planning Committee meeting. He stated, “the anti-Kingsway

people are sinking to the depths of humanity”. Regarding a presentation by the

former crown attorney he stated, “I completely discounted what this gentleman

said as being the musings of an old man who was simply being caught up in

the experience of being back in the limelight” Attached hereto and marked as

Exhibit “63” is a copy of said post.
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On January 27th, 2018 Councillor Kirwan responded to a citizen question on

the Valley East Page, stating:

“Nothing that I post on this site is an opinion, nor is it an attempt to convince people of

anything. What I am posting is accurate and is factual. If there are groups of individuals

who do not like the decision, they should understand that Council is not in any position

to change our decision merely because there is public opposition to that decision.”

Attached hereto and marked as Exhibit “64” is a copy of said post.

On January 30th, 2018, I forwarded a letter by email to Councillor McIntosh,

Chair of the Planning Committee, in which I explained that we did not have a

proposed gaming site until June 12th, 2017, when Gateway Casinos revealed

its intention to be part of the Kingsway Entertainment District. The letter details

the 2012/2013 process and suggests that the application for the amendment to

the Official Plan and rezoning for the casino be suspended pending City-

initiated public information sessions. This email also suggested that following

such a process would allow the City to hold a fair and transparent public

process in respect of the approval of expanded gambling in the City as required

by Regulation 81/12. Attached hereto and marked as Exhibit “65” is a copy of

said email.

P. Mar 2018 - The urbanMetrics Report and Staff Report on the Casino

Application

On March 12th, 2018, Mr. Faludi of urbanMetrics, one of the experts that was

retained on our behalf by Mr. Petch to review the economic impact of the KED,
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completed his report, “Kingsway Entertainment District and Arena - Economic

and Financial Analysis”, which had been commissioned by me and the BIA.

The report is a comprehensive planning opinion and financial economic impact

analysis of the KED including the casino and the arena on the Downtown and

of gambling losses on the City as a whole, which was not included in the City

commissioned PWC report.

On March 12th, 2018, Mr. Petch forwarded a copy of the urbanMetrics report to

the Mayor and Council and City Staff on my behalf and that of the BIA. It was

provided in advance so that planning staff could consider same prior to Staff’s

own report being issued. Attached hereto and marked as Exhibit “66” is a

copy of said letter.

On March 12th, 2018, the Staff Report on the casino application was completed

stating,

“This staff report will provide additional information with respect to these themes with the

exception of socioeconomic impacts, as the socio-economic impacts of gambling fall

outside of the scope of these land use planning matters”.

The Staff Report did not mention the Faludi Report, nor the economic impacts

on the Downtown or the City at large. Attached hereto and marked as Exhibit

“67” is a copy of said report.

On March 13th, 2018 Councillor Kirwan spoke on a local CBC radio station

condemning the urbanMetrics report as “biased” and suggested it was an

“opinion piece”. He went on to insinuate that we would file a “malicious appeal

to delay the project” and we may be subject to a “countersuit” by the businesses
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involved. Attached hereto and marked as Exhibit “68” is an audio clip of said

radio show. This Exhibit is included in the USB drive attached hereto as Exhibit

“1”.

Councillor Kirwan also posted a dismissal of the report on his public Facebook

page. This public dismissal of the urbanMetrics report as an “opinion piece”

demonstrated to me that it did not matter what evidence was presented, it

would be dismissed. Further, the insinuation that we could be sued had a

profound effect on me and for a brief time I considered abandoning the effort. I

telephoned Mr. Petch for reassurance that there were no legal grounds that I

could be sued by the casino or other involved businesses and once those

reassurances were given, I dismissed any thoughts of stopping the effort.

Attached hereto and marked as Exhibit “69” is a copy of Councillor Kirwan’s

post.

Q. March 26 and 28 2018 – Statutory Public Meetings with the Planning

Committee

On March 26th, 2018, a “statutory public meeting” was held in respect of the

casino. During the hearing, I gave a power point presentation to the Planning

Committee. The presentation outlined key relevant data from the urbanMetrics

report regarding the proposed casino and Event Centre. Attached hereto and

marked as Exhibit “70” is a copy of the minutes of the meeting.

During the same meeting, Councillor McIntosh, as Chair of the Planning

Committee, asked a question in response to a report presented by Staff:
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“The report states that the Staff Report will provide additional information with respect to

these themes with the exception of socio-economic impacts, as socio-economic impacts

of gambling falls outside these land-use matters. Can you further explain why these issues

fall outside these land-use matters?”

In response to Councillor McIntosh’s query in respect of “socio-economic…

issues”, Mr. Ferrigan replied:

“There was an opportunity to discuss those matters when past Council was in the process

of deciding whether or not the City wanted to be a willing host for expanded gaming. If I

recall correctly, many years ago, there was a public meeting that was held, that was

attended by over two hundred individuals, I think there was over four hundred and fifty

submissions that were received in relation to that. And at that time those concerns were

also considered by past Council and the decision was made to move forward to include

Sudbury as a site for expanded gaming. They are considerations to be sure, although

those considerations were discussed by the community four years ago and the decision

was made at that time to proceed with expanded gaming in the City.

However, when reviewing the documents presented to Council on by Ian Wood

at the Council meeting on February 26th, 2013 titled “OLG Casino Opportunity

Update” (attached hereto at Exhibit “16”) he advised the Planning Committee

of the result of the OLG process and public submissions at the October 10th,

2012 meeting.

I noted that economic concerns/impacts on the municipality as a whole were

neither presented to, nor discussed by this previous Council. Attached hereto

at Exhibit “8” is a copy of an excerpt of the Minutes of the February 26th, 2013

meeting which simply state the Committee’s request for additional free

amenities, such as the arena, hotel/convention centre and/or a performing arts

centre. Attached hereto and marked as Exhibit “71” is an excerpt from the
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video of Chair McIntosh’s question and Mr. Ferrigan’s statement in the Planning

Committee meeting. This Exhibit is included in the USB drive attached hereto

as Exhibit “1”.

At the same March 26, 2018 Planning Committee meeting Councillor Mark

Signoretti made the following observation:

“What disturbs me is this whole process…  I just think this is putting the cart before the

horse.  It is a little biased that now we are coming to the planning meeting to discuss zoning

when a lot of my colleagues have already made the decision about having this event

centre slash casino on the Kingsway. So from my perspective I find it putting the cart

before the horse.”

Attached hereto and marked as Exhibit “72” is an excerpt from the video of

the Planning Committee meeting containing Councillor Signoretti’s statement.

This Exhibit is included in the USB drive attached hereto as Exhibit “1”.

The Chair of the Planning Committee, Councillor McIntosh made the following

statement at the completion of all public submissions at the Meeting on March

26, 2018:

“I want to thank all the people, especially the people that got up to speak and the people

that wrote, and I want to say that to a great degree I do agree with most of what you

said however we are not making a decision this evening on whether the city should

have a casino or not. The decision is a land use question as Councillor Jakubo has

stated. So that is the decision we are making this evening. We are going to have to

agree to disagree on what the point of this hearing is, that’s where we’re at this

evening.”
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Attached hereto and marked as Exhibit “73” is an excerpt from the video of

the Planning Committee meeting containing Councillor McIntosh’s statement.

This Exhibit is included in the USB drive attached hereto as Exhibit “1”.

Councillor McIntosh went on to support the KED applications despite indicating

she was opposed to a full casino in Sudbury in 2014 and on the day of the vote

on June 27th, 2017. I was present at the March 26th, 2018 Planning Committee

meeting as I had made a presentation based on the findings of the

urbanMetrics report. The statements by Councillor McIntosh were discouraging

because they essentially indicated that, although she supported my concerns,

she was bound to ignore them due to (i) her interpretation of “land use” and (ii)

Staff’s position that social and economic concerns had already been dealt with,

which they had not.

A further meeting was held on March 28th, 2018 in respect of the arena

proposal. Councillor Kirwan, who is not a member of the Planning Committee,

gave a statement to the Committee before they decided on whether to

recommend the approval of the Event Centre as part of the Kingsway project.

He stated,

“Chair, I want to go back to again the purpose of this meeting and you have to take all of

the emotions off the table. This is not a meeting to talk about the emotions and the idea of

where should this arena be located because we’ve already had that debate. We’ve had the

discussion. We made the decision on June 27th last year and what the city decided to

do is become a partner with four other businesses. We became a partner with a land

developer, who was able to put together I believe is a 27-acre parcel of land and each of

the partners, each of the other partners, are now applying for the rezoning that is necessary

for this massive 250 million dollar facility to be built. It is an integrated facility. So, part of
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this process is…in order to build this cluster, that is going to have another 120 acres around

it that can be expanded, We’ve got to go through the process. We have applied for a

rezoning, and our Staff has reviewed the application, our Staff has honed everything that

they could possibly look at, and they are coming back to us saying they recommend that

the application be approved. So whether it going Downtown, whether its going on the

Kingsway, that’s not even a question now. The question is, does this application meet

the appropriateness test that the legislation has put in place, and it has. So, we have to

approve this application and we have to move forward and get this facility built”.

[emphasis added]

Attached hereto and marked as Exhibit “74” is an excerpt from the video of

the Planning Committee meeting containing Councillor Kirwan’s statement.

This Exhibit is included in the USB drive attached hereto as Exhibit “1”.

Attached hereto and marked as Exhibit “75” is a copy of the Minutes of the

March 28th, 2018 meeting of the Planning Committee.

On March 29th, 2018, Councillor Kirwan posted an article on the Valley East

Page criticizing Gordon Petch and Rowan Faludi saying, “Their efforts may

have meant something back on June 27, 2017, but not now. The decision

was made and there is no reason to change the course.” [emphasis added].

Attached hereto and marked as Exhibit “76” is a copy of said post.

R. Apr 10 2018 - Council Meeting

At the Council meeting on April 10th, 2018, as Council contemplated final

approval Official Plan and zoning by-law amendment applications for the casino

and zoning by-law amendment for the Event Centre, Councillor Fern Cormier
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asked City Staff for a summary of the results of the required public consultation

completed in 2012. The staff member (Ian Wood) responded as follows:

“I think it is fair to say, and we certainly have characterized this for proponents and the

OLG, is that we put out four areas for discussion and the community consensus I would

say in terms of the response that we received back was that the Downtown was not an

appropriate location for a gaming facility… Beyond that there were not really any

overwhelming conclusions coming back.” [emphasis added]

Attached hereto and marked as Exhibit “77” is an excerpt from the video of

this meeting. This Exhibit is included in the USB drive attached hereto as

Exhibit “1”.

This comment was misleading. As I have noted above the survey on desired

location at the Oct 10, 2012 Open House, and subsequent on-line submissions,

a clear preference was given by the public that if there was to be expanded

gambling it should locate at the existing Sudbury Downs location. Further, there

was no discussion in respect of the potential social, economic, or socio-

economic impacts of the removal of the arena from Downtown, the building a

casino, or the construction of a casino at the KED. The only purpose of the

Open House held on October 10, 2012 was to obtain public comment on the

selection of a location amongst four pre-approved locations.

At this April 10, 2018 meeting, Councillor Signoretti asked

“We heard at the Planning meeting that we don’t need to do an economic impact report.

We’ve seen other communities, for example Peterborough, Ajax, they did an economic

impact report. We saw that a proponent put forward an urbanMetrics report that clearly

indicates the economic impact to Downtown of pulling a major tenant away from the

Downtown. So, I question, everybody says that it’s not in the Provincial Policy Statement,
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it’s not part of our Official Plan that we are required to do an economic impact report. I think

that is upon us that we should do it and in our Provincial Policy Statement, 1.7.1, it says

specifically “maintain and where possible enhance the vitality and viability of downtowns

and mainstreets”. And our Official Plan, section 19.2(a) it says examine the financial

impacts of all major developments projects to ensure that they are financially sustainable.

So, to me, that would state indicating doing an economic impact report, which we didn’t do.

So if we want to mitigate risk, in my opinion, we should be doing an independent impact

report to show what the loss would be to the Downtown in the one sector with the possible

gain in the other sector like the report from PwC says, there is no guarantees… I’d like to

pass the question onto Mr. Ferrigan and his planning staff to … answer why we wouldn’t

do an economic impact report when it specifically says in the Official Plan to ensure

they are financially sustainable.” [emphasis added]

Mr. Ferrigan in response, made a statement where he acknowledged that

although the official plan has a requirement for evaluating financial impacts of

all major projects on the municipality, he attempted to distinguish which

economic and financial impacts the City was required to study and thereby

exempt the KED proposal:

“those economic and social implications were discussed in 2012 and previous Council

did make a decision to move ahead with expanded gaming in the community”. Our

interpretation of this policy differs with Mr. Signoretti’s… In every report we work with our

colleagues in finance to describe the financial implications of the development proposal on

the Municipality. So we look at things like changes in assessment, changes in taxation,

and with the completion of the cost of growth study which was received by the Planning

Committee… earlier this year… We will also be looking at the net cost associated with

residential development within the city. So we believe that that analysis of the financial

implications within the staff report satisfies this policy.” [emphasis added]
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Mr. Ferrigan’s statement on April 10, 2018, referring to “economic and social

issues” can be interpreted in the context of his response to Councillor

McIntosh’s question, in March 26, 2018, asking him about the exclusion of

socio-economic issues from the staff report. In response to that statement, Mr.

Ferrigan replied on March 26, 2018 that “those matters”, the socio-economic

issues, were “considerations to be sure” but dismissed them as they had been

previously discussed. Here, in the same vein, he dismisses “economic and

social issues”, also saying they were previously discussed. Attached hereto

and marked as Exhibit “78” is an excerpt of the video of this Council Meeting

containing Councillor Signoretti’s question and Mr. Ferrigan’s statement. This

Exhibit is included in the USB drive attached hereto as Exhibit “1”.

Councillor Gerry Montpellier asked what happened to the free amenities

promised by previous Council back in 2012. His question was answered by Ian

Wood of the City claiming these were “wish list” items and Gateway Casinos

was not part of those discussions. No other explanation was provided. Attached

hereto and marked as Exhibit “79” is an excerpt from the video of this Council

meeting containing Councillor Montpellier’s statement. This Exhibit is included

in the USB drive attached hereto as Exhibit “1”.

Councillor McIntosh then made a statement objecting to the recommendation

of the Planning Staff as it was based solely upon the 2006 Official Plan, which

had been in place in Sudbury for twelve years. As a result, it did not take into

account the amended Official Plan, the Downtown Master Plan, and other

various City initiated and approved long term economic and planning

strategies. She ultimately voted against the application. Attached hereto and
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marked as Exhibit “80” is an excerpt from the video of this Council meeting

containing Councillor McIntosh’s statement. This Exhibit is included in the USB

drive attached hereto as Exhibit “1”.

Councillor Kirwan then made the following statement:

“We’re dealing with a land-use issue, we’re not dealing with personal preferences, we’re

not dealing with location debates. We’re dealing with a land-use application from a private

citizen who owns land on the Kingsway to rezone land so that the Offer of Purchase and

Sale that’s been made by this City can go through. The Offer of Purchase and Sale that

this City has made to that property owner is conditional on us approving the rezoning

application. Our own City Planners have said it is consistent with the relevant legislation.

For us to look at this and say that our personal preferences go against it because it should

be Downtown, I think has some legal ramifications and we may want to go in-camera to

ask if we can prevent a conditional term on an Offer of Purchase and Sale that we’ve made

from going through.”

Attached hereto and marked as Exhibit “81” is an excerpt from the video of

this Council meeting containing Councillor Kirwan’s statement. This Exhibit is

included in the USB drive attached hereto as Exhibit “1”.

Erik Labelle, City Solicitor of Sudbury, then stated that the decision is not a “site

decision” as took place in June. He stated that the function was not a review of

the June decision but “strictly and purely a decision on the land use questions

that have been put to you by the applicant”. Attached hereto and marked as

Exhibit “82” is an excerpt from the video of this Council meeting containing

the City Solicitor’s statement. This Exhibit is included in the USB drive attached

hereto as Exhibit “1”.
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Councillor Kirwan then reiterated that “the real question is that we didn’t just

select a site on June 27th, we authorized our Staff to enter… to exercise the

option to purchase…I think there is some kind of legal conflict there.” Councillor

Kirwan’s statement further put pressure on Council to pass the by-laws by

implying there was a legal liability if they were not passed by Council because

they had entered into formal agreements with the developer and the casino

operator.

It seemed to me that Councillor Kirwan, throughout the public meetings up to

this point, had not only made his mind but held the entrenched and

uncontradicted belief that Council was required by law to adhere to its “formal

agreements” with the developer. This further clarified that, at the “public

hearings” and likely since the Option Agreements, Council had not actually

listened to the public with an open mind. Attached hereto and marked as

Exhibit “83” is an excerpt from the video of this Council meeting containing

Councillor Kirwan’s statement. This Exhibit is included in the USB drive

attached hereto as Exhibit “1”.

At the conclusion of the April 10, 2018 meeting, Council adopted the bylaws

implementing approval of the land use applications for both the Event Centre

and the casino. It concerned me greatly that the City was, in effect, approving

its own rezoning application and there was no independence.

Even following the approval of the sites, the threats and intimidation against

opponents continued.
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S. May 2018 - Planning Appeals

On May 4th, 2018 Mr. Petch, on behalf of myself, the Downtown Business

Improvement Association (BIA) representing Downtown businesses, and Dr.

Christopher Duncanson-Hales on behalf of 30 leaders of the faith community,

submitted appeals of the by-laws in question to the Local Planning Appeals

Tribunal (LPAT) via the city clerk. Attached hereto and marked as Exhibit “84”

is a copy of our submitted appeal.

Prior to the public meetings held on March 26th and March 28th, Dr. Duncanson-

Hales provided Planning Staff with a list of ‘troubled neighbourhoods’ near the

KED. He, along with other multi-faith leaders, were concerned that these areas

were in close proximity to the KED and would be vulnerable to problem

gambling. A copy of this list is attached to Exhibit “84”.

T. May 2018 - Second Cost Contribution Agreement

On May 10th, 2018, Staff signed a second Cost Contribution Agreement with

the Developer, Gateway, and Cumulus Architects Inc. In this new agreement,

the City would pay for the entirety of the Site Plan Strategy and the Developer

and Gateway pledged to pay a contribution to the City based upon the cost

sharing agreement attached to same.

These payments were to be made whether the costs had been incurred in

whole or part prior to the effective date of the agreement. This document was

not provided to the public when it was originally signed.
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U. Council Seeks Premier Ford’s Intervention in the LPAT Appeals July-

August 2018

By email and letter sent July 31, 2018, Mayor Brian Bigger wrote to Premier

Ford seeking a meeting with the Premier with the purpose of expediting LPAT

approvals, in response to which the Premier advised he had also forwarded the

request to the Minister of Municipal Affairs, Minister of Economic Development

and Minister of Infrastructure. Attached hereto and marked as Exhibit “85” is

a copy of this exchange.

This concerned me greatly as I was felt that this sort of request was normal and

that there would be no chance for a fair hearing at LPAT.

V. Grading of the KED Site

On or about August 15, 2018, an article appeared in the Sudbury Star stating

that the City had awarded a contract for the site preparation to an unknown

company, despite the fact that my appeal was still before LPAT. Attached

hereto and marked as Exhibit “86” is a copy of this article and a photograph

of BOT Construction Company’s equipment at the site.

On November 26, 2018, I wrote to Guido Mazza, the Chief Building Official for

the City, to advise that the site preparation was unlawful under s.24 of the

Planning Act R.S.O. 1990, c.P.13. Shortly thereafter, it appeared that any work

that had commenced had stopped and has not started again as of this date on

the site, although construction equipment can still be seen there. Attached

hereto and marked as Exhibit “87” is a copy of this letter.
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W. Apr 2019 - City Exercises Option Agreement

On or about April 19, 2019, the City decided to proceed to exercise the Option

to Purchase the section of the KED where the Event Centre is proposed to be

located for $10.00. However, I am unaware what if any further changes have

been made to the Option Agreement.

X. May 2019 - Further Threats and Intimidation Against Opponents of KED Site

On April 8th, 2019 a Notice of Application was filed with the Superior Court in

Sudbury on behalf of myself and the Sudbury Downtown Business

Improvement Association to preserve our respective rights to apply to the

Superior Court to quash all of the subject by-laws on various legal grounds, in

the event LPAT should decide it did not have the legal jurisdiction to hear such

a challenge.

At some point, Councillor Kirwan apparently learned that the Notice of

Application had been filed with the Superior Court and attended at the

courthouse to review same. He then proceeded to post a copy of same upon

the Valley East Page.

On May 22nd, 2019, Councillor Robert Kirwan called for disbandment of BIA in

a Sudbury Star article and CBC News article. Attached hereto and marked as

Exhibit “88” are copies of those articles.

On May 23rd, 2019 at 10:20 am, Councillor Bill Leduc knocked on the door of

my business premises located in the NORCAT Centre on Maley Drive in

Sudbury. I was surprised to see him as he had no appointment and I had given
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him a tour of my business one month earlier. He was escorted by Hugh Kruzel,

the public liaison for NORCAT. I invited him in and he immediately raised the

subject of the Kingsway Entertainment legal appeal. After I had commented on

the mounting legal costs, and that they may reach a million dollars, in a very

stern tone, he responded “if you do this [referring to our Superior Court

application], it will cost you more than a million dollars”. I immediately advised

the Councillor that he had already toured the factory and there was nothing left

to discuss and suggested he leave. He was then escorted by Mr. Kruzel out of

my office.

On May 24th, 2019, Councillor Kirwan published an op-ed in the Sudbury Star

on why the BIA should be scrapped and declared, “The ‘death’ of the BIA will

leave Fortin as the sole applicant in this matter and city lawyers can then

determine a legal course of action that will have the application removed from

the Superior Court of Justice.” This comment, along with the visit by Councillor

Leduc the day earlier, again had me concerned about moving forward with the

effort. Attached hereto and marked as Exhibit “89” is a copy of said op-ed

On August 8th, 2019, Councillor Jakubo posted on Facebook.  In his post, he

advised that following:

“I am truly disappointed in the LPAT today … Honest to goodness Council, by a vote of 10-

2 approved the KED in June of 2017 and the planning approvals were granted in 2018...

To any reasonable person, the hearing should already be done. But the goal of the

opponents has always been delay, delay, delay.

Attached hereto and marked as Exhibit “90” is a copy of said Facebook post.
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Y. Jan-Sep 2019 - Investigation by Integrity Commissioner

Between January 24th, 2019 and September 3rd, 2019, different persons

throughout the community complained under Sudbury’s Code of Ethics to the

Integrity Commissioner, Mr. Robert Swayze, in respect of the conduct of

Councillor Kirwan which started June 23rd, 2017, just before the site selection

meeting and continued throughout the planning process for the casino. In his

report, released September 3rd, 2019, the Commissioner described the subject

matter of the complaint as follows:

The dispute in the community which is dominant in most of the complaints, is a

controversial proposal for a casino and other development outside of the Downtown, in an

area called the Kingsway Entertainment District. There is ongoing planning and legal

proceedings in the community related to this development. Councillor Kirwan is a strong

supporter of the proposal and some of the complaints have suggested that he has received

benefits from the developer which I have also dismissed for lack of evidence.

The Commissioner found against Councillor Kirwan, that he “repeatedly

abused and harassed members of the public as found by the Integrity

Commissioner.” Councillor Kirwan’s abuse and harassment included conduct

which took place at a public meeting. Attached hereto and marked as Exhibit

“91” is a copy of the Report of Integrity Commissioner Swayze.

In his report, the Commissioner also found that Councillor Kirwan believed

there was a “conspiracy” against him and calls members of the public,

presumably those who demand a more fulsome public process in respect of

the casino development, his “enemies.”
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On September 24th, 2019, Council reprimanded Councillor Kirwan in

accordance with the findings from the Integrity Commissioner. During the

meeting, Councillor Kirwan stated the following

… over the course of the debate of the KED, for whatever reason… probably because

that’s my style, I became the face of the Kingsway arena. And so, that’s where … all of

these … attacks came from… But all of that was dealt with.

I guess the best way to understand is that when someone calls you an idiot first, then they

get what they deserve. In my world, if you throw the first punch, you get punched back…

Do I think that’s appropriate, no. But, maybe it’s my Irish blood, I don’t turn the other cheek.

Attached hereto and marked as Exhibit “92” is an excerpt from the video of

this Council meeting containing Councillor Kirwan’s statement. This Exhibit is

included in the USB drive attached hereto as Exhibit “1”.

In the eyes of the public, Councillor Kirwan was the public face of the KED and

published a magnitude greater number of press articles than all other

councillors combined. Attached hereto and marked as Exhibit “93” are 33

press articles regarding the KED in which he is either the author, or the major

contributor.

The decision of the Integrity Commissioner was welcome news for myself and

those who had been discouraged by Councillor Kirwan’s conduct from

participating in the democratic process.

It was, however, quite late, as he had already been one of those who voted for

the KED site, against the recommendations of PwC and the plans of the City.

The effect of a single, biased, councillor was substantial. As he admitted during

the vetting of the Integrity Commissioner report and otherwise, he was the face
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and central figure in Council’s consideration of the location question. His

conduct, even when unethical, went unchallenged by the Mayor and fellow

Councillors most of whom who followed his lead.

If he had not been biased and threatening, it is possible councillors would have

been open to public input, the conclusions of the PwC report, and the City’s

own long-term economic plans and the Downtown Master Plan. It would have

only taken one vote, despite Kirwan’s, to turn the 6-6 vote for the Downtown

casino location into a 7-5 vote, and it would have passed.

As it was, the public’s submissions on salient issues relating to the Event

Centre/Casino at the KED, were not requested, discouraged by intimidation,

and, when they managed to make submissions on relevant points, completely

ignored, as Council had already made up its mind. Misleading statements by

City Staff were also concerning.

I and other businessmen and residents simply had no opportunity to make an

impact. In my opinion the efforts to obtain the views of the public at the Council

meetings after June 27, 2017 were not genuine.
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168. This Affidavit is sworn in support of the instant Application and for no other or

improper purpose.

SWORN/AFFIRMED BEFORE ME at
the City of Oakville, in the Province of
Ontario, this October 18, 2019.

Thomas Fortin

)

)

)

)

)

øva

& )
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THIS IS EXHIBIT "1" TO THE AFFIDAVIT

OF THOMAS GARY FORTIN,

SWORN THIS 18th DAY OF OCTOBER, 2019.

êtc:
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THIS IS EXHIBIT 3'2'' TO THE AFFIDAVIT

OF THOMAS GARY FORTIN,

SWORN THIS 18th DAY OF OCTOBER, 2019

A mm ,&etc
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October 8th, 2019 

 

To whom it may concern, 

Please accept this letter of support for Tom Fortin in recognition of his leadership and unwavering commitment and passion 

to drive and support the long-term economic prosperity for the City of Greater Sudbury. 

I have known Tom for nearly eight years – meeting him in the context of my role to develop and lead NORCAT’s regional 

innovation centre.  The mandate of our centre is to work with community partners to provide programs, services, and 

resources that help start and / or expedite the growth of scalable tech start-ups in our community.  Why is this mandate 

important?  The majority of sustainable job creation in communities across Canada is predicated on identifying high potential 

start-ups and providing them support they need to help them grow…and grow fast.   This is where Tom Fortin, an 

accomplished tech entrepreneur and community champion, demonstrated his “care and concern” for the future of the City 

of Greater Sudbury. 

Our regional innovation centre provides a platform for community champions to help us deliver on our mandate.  The 

success of this model is based on engaging the right community champions at the right time.  Tom was the first community 

champion to engage with NORCAT and volunteer not only his time, but also his money and resources to support the 

burgeoning start-up tech ecosystem in Sudbury.  Here are a few examples that demonstrate his leadership and commitment 

to the prosperity of our community: 

 Tom was our inaugural NORCAT volunteer mentor providing advice, coaching, and guidance for our start-up 

entrepreneurs seeking to launch and build a tech company.  Over the past six years, Tom has volunteered hundreds 

of hours and his efforts can be directly tied to the on-going growth and success of many companies in our region. 

 

 He has created, managed, and sponsored many events and workshops that inspire, support, and encourage the 

growth of our vibrant entrepreneurial ecosystem in Sudbury.  This includes the 2 x 4 challenge, the Code-Op, the 

Northern Ontario Business Awards, and Start-up 101, among others.   

 

 Lastly, the Fortin Discovery Lab (a 2,000 square foot state-of-the-art IoT innovation lab) was conceived and funded 

by Tom to provide the equipment and resources to help start-ups develop and bring new products to market.  Tom 

identified the opportunity, purchased the equipment, set-up the facility, and currently volunteers his time to coach 

and mentor companies seeking to bring products to market. 

These examples not only demonstrate Tom’s technical and entrepreneurial capabilities, but also they demonstrate a 

community leader that goes “above and beyond” and embodies the spirit of someone that truly cares.  He does not need to 

do these activities – he chooses to and he does with conviction, passion, and purpose.  Without his leadership and 

commitment, NORCAT and our community more broadly, would be worse off.  

Best Regards, 

 

Don Duval | CEO  |   NORCAT  |  dduval@norcat.org 
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Phone:(705) 671-2652
Fax:(705) 671-6127

Email: tom@ontrak.net

Home Products Programming Applications Custom Designs Ordering News

Notice: This contest open only to residents living within a 100km radius of Sudbury, Ontario, Canada

NOTE:   HONOURABLE MENTION CERTIFICATES TO BE MAILED  nOV. 27TH

Background

Manufacturing is the basis of any sustainable economy. In Canada, we produce and export much of the worlds raw materials from lumber to 
metals ( mining), oil, gas, and a host of other materials used in manufacturing. Over the past decades, many of Canada's manufacturing 
industries have been in decline including furniture, clothing, consumer wares, hardware, and almost every other manufactured good industry.  
Now, most of what Canadians purchase is manufactured offshore.  Chances are, if you are a middle income family member, your furniture is 
made of rubberwood from Asia, your shoes are made in Korea, and much of your clothing is made in China (along with almost every other 
consumer good in your home).  On your next trip to the mall or hardware store, take a look at the labels on the products that you buy and you 
will see what we mean.

With all the concern about the environment, is this model truly sustainable?  As more and more of our goods travel thousands of miles to 
reach us, including many food items, will there not have to be a change somewhere along the line especially if oil prices spike upwards? 
Would it not be better for us and the environment, if the goods were made here in Canada where the raw materials abundantly exist? Think for 
a moment about the manufacturing jobs that could be returned to Canada if this trend was reversed.

With the increasing sale of so many large Canadian corporations to foreign interests, what do we have to look forward to as a society? We are 
on a path to working for foreign companies, using foreign made goods, and a declining standard of living.

As Canadians, we must start thinking about innovation and how to leverage the vast resources of this country. More thought has to be put into 
taking the raw materials we produce and to manufacture as many of our own products (and products for export) as possible. 

With these thoughts in mind , we announce the '2012 Ontrak 2X4 Innovation Challenge' as one small step to start thinking about where and 
how things we use are made.

SPONSORED BY......
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Fortin Foundation forks over $10K to Eat Local
Mar 31, 2016 10:25 PM By: Arron Pickard

A $10,000 donation from the Fortin Foundation put a little kick in the step of Eat Local 

Sudbury, which is aiming to raise $75,000.

Tom Fortin delivered the cheque Thursday afternoon.

“We like to encourage young people to start businesses, making things, and I think it's 

important that we make a bit more of our own food,” Fortin said, of why he chose Eat Local to 

benefit from the donation.

“Currently, we only produce less than two per cent of the food we consume in Sudbury, and I 

think we can improve that number quite a bit.

The best way to do that is support Eat Local, which is the vehicle used by so many of these 

Tom Fortin, of the Fortin Foundation, presented a cheque for $10,000 to Peggie Baillie, managing 
director of Eat Local Sudbury. Photo by Arron Pickard.

075

075



businesses to bring their food to the public.”

Peggy Baillie, managing director of Eat Local, said a fundraising campaign has been 

launched to sustain the organization, but also work towards the Seed to Plate Commons.

“We are hoping to raise $75,000 this year,” she said. “The goal is to be able to continue doing 

what we're doing, and to increase the production and consumption of local food.”

Baillie said she hopes the donation from the Fortin Foundation inspires more financial 

contributions to Eat Local Sudbury.

“This is a great start,” she said. “Whatever way people can contribute, we're grateful for that.”

On a larger scale, since 2012, Eat Local Sudbury has grown 250 per cent, Baillie said. The 

current location has significant limitations, and there has been feedback that the Larch Street 

storefront isn't as accessible as people would like it to be.

Baillie said she currently has a proposal into City of Greater Sudbury council for $1 million to 

build the Seed to Place Commons — a 7,000-square-foot building that would house a new 

store, an education centre and an indoor market.

The current fundraising campaign, if successful, will allow Eat Local to sustain it's operation 

to the point where it can make that happen. It will be at least a year and a half before Eat 

Local could even move, provided they get the green light from city council.

Eat Local is also expanding into an online home delivery system, where people can order 

their groceries online and it would be delivered to their home.

“This is one approach we're taking to try and increase access to local food,” she said. “But, at 

our present location, we're bursting at the seams, so this is our strategy to move towards a 

bigger and better location.”
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C H R I S T I A N  P E L L E T I E R · A P R I L  5 ,  2 0 1 8

Fortin Foundation 
named new 

Presenting Sponsor 
of Up Here

Up Here and the Fortin 
Foundation announced a new 
partnership today naming the 
local foundation as Presenting 
Sponsor of the fourth annual 
urban art and music festival. 
Up Here will take place August 
17 to 19, 2018 in downtown 
Sudbury.

The Fortin Foundation’s 
support will help Up Here to 
create more murals, present 
more ambitious concerts, and 
make the festival even more 

Download the Up Here app on the  or .App Store Google Play
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accessible to the community 
at large.

“The Fortin Foundation and Up 
Here share a passion for 
innovation, culture, and 
community,” said Christian 
Pelletier, co-founder of Up 
Here. “Sudbury and the 
downtown community have 
always been at the core of the 
festival, and we are delighted 
to have the support of a strong 
local leader who is committed 
to our city and its future.”

Up Here 4 will present over 50 
concerts by established and 
emerging musical acts over 
three jam-packed days. This 
year’s festival will feature the 
creation of six new murals by 
local, Canadian and 
international muralists, as well 
as large-scale public art 
installations, and surprises 
along the way. The full Up 
Here lineup will be revealed in 
early May.

“Up Here has become one of 
Northern Ontario’s most iconic 
annual events thanks to the 
vision of its creators, whose 
passion for both the arts and 
the vibrancy of Sudbury are 
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unmatched,” said Tom Fortin, 
president of the Fortin 
Foundation. “We are so 
excited to take on the role of 
Presenting Sponsor of this 
amazing, creative event.”

About Up Here

Up Here is an independent 
urban art & emerging music 
festival formed in 2015 in 
Sudbury, Ontario. With a focus 
on provocative musical acts, 
muralists and installation 
artists, Up Here responds to a 
desire for discovery among 
audiences in Northern Ontario. 
Prominent artists create large-
scale murals, erect interactive 
installations, and perform in 
venues throughout Sudbury’s 
downtown, including surprise 
concerts announced 30 
minutes before through the 
festival app, adding 
spontaneity to the festival 
experience. Since its 
foundation, Up Here has 
curated and created over 24 
new murals in and around 
downtown Sudbury.
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About the Fortin 
Foundation

The Fortin Foundation was 
created to encourage 
entrepreneurial efforts by 
youth in manufacturing and 
innovation. The foundation 
also supports local cultural 
organizations in an effort to 
retain youth, attract talent 
from outside the community, 
and make Sudbury a great 
place to live, work, and play.

Early-Bird 
Passports 
Available Now

A limited number of Early-Bird 
Passports are available at 
uphere.com for only $90 until 
April 30. Passports allow 
access to all concerts (subject 
to capacity).

Community 
Support

Up Here thrives thanks to the 
support of Barrydowne Paint, 
Equipment World, Downtown 
Sudbury, Sudbury.com, La 
Slague du Carrefour 
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PREVIOUS

Up Here 4 reveals their full musical and 
mural programming

NEXT

Where to Eat at Up Here 3

francophone, Copy Copy 
Printing, Ici Radio-Canada, 
Exclaim!, A.Side, CKLU 96.7 FM, 
Baron Mag, FACTOR, SOCAN 
Foundation, the City of Greater 
Sudbury, the Ontario Media 
Development Corporation, the 
Government of Ontario, 
Canadian Heritage, the 
Ontario Arts Council, Sudbury 
Tourism, and many more.

To partner up, visit 
uphere.com/partnerup.
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Phone:(705) 671-2652
Fax:(705) 671-6127

Email: tom@ontrak.net

Home Products Programming Applications Custom Designs Ordering News

ESA Electrical/Electronic Manufacturers  Registration and Fee ( TAX ) Protest Webpage. 

Petition registration and contacts for Canadian and US Electrical/Electronic Equipment Manufacturers. ( Includes Government Contacts ) CLICK HERE

UPDATE July 23, 2009 :

The ESA Manufacturers Registration and Fee Scheme is to be Withdrawn !

As we had indicated to all registered protesters in the last update email, we agreed to post our presentation of our Case Against the ESA Scheme on this webpage 
following its delivery to the Ontario Government.  The file is in PDF format and was presented on July 14, 2009  to a Senior Policy Advisor in the Ontario Government.   
You can view the presentation here ( ESAFinal3.PDF   ( 1 MB )).  Please note that we have removed our customer information for confidentiality reasons.

And now the good news....on July 23rd we were informed by the Director of Policy with the Ontario Government that the ESA Manufacturers Registration Scheme is to be 
withdrawn, and all companies who registered will be receiving a refund.

"Thank you" to all who supported us through, letters, emails, donations etc. in the effort to defeat this misguided effort by the ESA to tax manufacturers.

"Thank you" to the Ontario Government who had the courage to withdraw this embedded effort by the ESA.  I, and others,  have renewed faith that the government does, 
and will listen, and that Ontario truly is " OPEN for Business"

On that note we have canceled our " Ontario CLOSED for Business" ad campaign that was set to begin next week in the National Post.  The only ad released to the pubic 
was 17/20 shown below. The main goal of our presentation was to help educate the government about the role manufacturers of certified electrical products play in 
product safety as we truly believed they simply did not understand.

Well,  it seems they do understand and so, it is with great enthusiasm that we end our campaign and get on with the business of manufacturing safe, certified electrical 
products, here in Ontario, for a world market.

Thanks again to all of you for your efforts.

Tom Fortin

Director, Ontrak Control Systems Inc.

EMAIL:    esaprotest@ontrak.net

IMPORTANT: If you reveived a letter dated Jan 13, 2009, from the ESA via your CB ( CSA, UL, TUV etc)  DO NOT register or pay any fees to the ESA. You are 
under no legal obligation to do so.

What is this all about?

The Ontario Government  has been expanding its DAA ( Designated Administrative Authority ) model to various industries over the past few years.  The DAA model is a 
process by which the Ontario government SELLS a part of its mandate to a private company in return for a yearly fee ( $250,000/Yr in this case)  The private corporation 
who pays to be the DAA for certain government functions is then given authority to levy fees via licenses and administrative penalties where the DAA has a legal monopoly 
over a particular industry or function. The DAA model is severely flawed in that when a private corporation is given a monopoly over  industry functions it is inherently 
expansionist and is always looking at new ways to extract fees from stakeholders to support its operation.  ( More on the flawed DAA model later! )   Ontario residents who 
heat with oil, no doubt know about the TSSA, a DAA and sister company to the ESA.  The DAA in this case is the Electrical Safety Authority of Ontario ( ESA) , a private 
corporation , and its mandate in regards to electrical/electronic product safety is to play a reactive role when issues of product safety arise.  They may investigate fires 
caused by electrical products or issues involving counterfeit electrical products. The ESA has spent $68,000 building a website to inform consumers of safety issues 
regarding electrical/electronic  products and supports a small staff  to investigate complaints. This function was previously performed by the Ministry of Small Business and 
Consumer Services which made it publicly funded as it is in the US, EU , Australia and virtually every other country in the world.   The ESA has been having difficulty 
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funding its operation as revenue from fines and fees assessed on offenders were not sufficient to cover the costs of its program and the fees it pays to the Ontario 
government for its authority. Now the ESA is attempting something no other DAA has yet done.  They have resorted to direct taxation on what they call "stakeholders" ( 
world-wide certified electrical/electronic manufacturers ) to fund their operations.

A letter written on January 13th, 2009, by the ESA was sent  to up to 20,000 electrical/electronic manufacturers throughout the world informing them of their alleged 
obligation to register with the ESA and pay them yearly fees ( TAXES ) for the privilege of selling their products in the Province of Ontario, Canada.

The letter can be viewed here:  Manufacturers Obligation PDF 34K

The specific paragraph detailing the alleged claim is as follows

Initial registration will cost $350 and yearly renewal will cost $300/year. Your registration will be required in addition to a recognized certification mark or field evaluation label for 
electrical products to be approved for sale in Ontario. Products failing to meet these requirements will be considered “unapproved” and subject to investigation, public notification and 
fines.

This statement implies that manufacturers must register and pay yearly fees to the ESA or their  products will be considered "unapproved" for sale in Ontario making them subject to fines 
if   their products are sold in the Province of Ontario either directly or indirectly.

Curiously, Ontario Regulation 438/07 specifically defines an approved product as: 

Deemed approvals

1. 2. (1) An electrical product or device that falls into one of the following categories is deemed to be approved:

1. An electrical product or device for which a certification body has issued a report certifying that the electrical product or device conforms to the applicable standards for the electrical 
product or device and,

i. the report is available to the Authority from the certification body,

ii. the electrical product or device complies with all standards of design and construction and allterms and conditions set out in the report, and

iii. the electrical product or device bears the certification body’s mark, which identifies the electrical product or device as certified for use in Canada.

( Category 2 and 3 not displayed as they are irrelevant for the purposes of this discussion. )

Given that the letters were sent to manufacturers via Cerification Bodies ( CB's ) such as CSA, UL, TUV etc, virtually all of the letter recipients certified products would be 
deemed approved regardless of whether or not registation is made and fees are paid to the ESA according to O.R 438/07 as it stands today.

We sent a letter to Mr. Norm Breton of the ESA concerning the legality of the registration and fee structure and you can view it here:  Breton PDF 88K

They have yet to provide any specific legislation giving them the powers of taxation. It seems the ESA has gone ahead with their scheme WITHOUT yet having legal 
authority to do so!

What is wrong with the ESA Manufacturers Mandatory Registration and Fee Scheme?

There are several reasons the ESA Manufacturers Registration and Fee Scheme should be withdrawn.

1. The ESA Registration and Fee Scheme constitutes a market access fee.

The ESA scheme is essentially a market access fee as the ESA has no function in product design or manufacture in regards to product safety and admits as much.  
Imagine if other provinces or states were to follow the lead of the ESA. Small and medium manufacturers would be subject to fees in the tens of thousands of dollars.  This 
action not only contravenes NAFTA, but will severely affect the viability of small manufacturers if its model is adopted by other jurisdictions. At present NO OTHER 
jurisdiction in the world imposes a market access fee for electrical/electronic products.

2. The ESA Registration and Fee Scheme undermines harmonized electrical safety standards developed over decades by certification bodies.

Harmonized safety standards, developed over decades have continuously evolved to ensure certified electrical/electronic products are safe.  Products manufactured to 
these standards are accepted worldwide as safe. The ESA is now saying that all this work is no longer sufficient for a product to be considered safe unless fees are also 
paid to them. Considering they have NO role in product design, manufacture or the ongoing development of products, is this not simply a money grab by a private 
corporation enabled by the Ontario government?

3. Stakeholder representation was severely flawed in the development of this model

20,000 copies of the ESA letter were sent to manufacturers throughout the world and their representation is listed in the ESA business case as being ElectroFed , LG and Eaton. Two 
multinational companies and one group representing less than one hundred multinationals does not constitute representation for the 10,000 manufacturers the ESA expects to have 
registered by year three. Consider that over 97% of these companies are small businesses who had NO representation in the building of this model. Further, in a standard form letter now 
being sent in response to the hundreds of complaints about the program the ESA states that manufacturers unanimously consented to the program. This is a deception, as we can see the 
comments submitted by NEMA ( National Electrical Manufacturers Association ( US ) ) in the ESA Product Safety Business Case Feedback Summary and Response ( SEE BELOW ) 
where NEMA states their strict opposition to the scheme.  Considering the NEMA members ( 447 ) would constitute a large portion of ESA revenue, why were they not considered 
stakeholders? Also, why was NEMA the only manufacture or manufacturers association to provide feedback to the scheme? How many small businesses were given the opportunity to 
comment? Did ElectroFed even consult with its membership about this important issue? I think you know the answers to these questions.
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4. The ESA data gives the false impression product safety is an epidemic problem where real data shows product safety has continually improved due to 
harmonized safety standards.

Data obtained from the Ontario Fire Marshals Office shows that fire due to Appliances ( includes all electrical/electronic products ) have been in steady decline over the past 10 years up to 
2007 when the ESA began its program. Most notable is the decrease in injuries per year falling form 30 in 2003 to 10 in 2007. Fatalities are constant at 0.5/year. This data demonstrates the 
effectiveness of the continuously developing worldwide harmonized standards for product safety. Even with the steady per capita increase of electronic/electrical devices in the 4.7 million 
households in Ontario fires and injuries are in decline. We are further parsing the data as we believe the vast majority of the fires are due to misuse of products by consumers. The ESA does 
not use any real data in their business case or presentations. They only speak of Product Safety Complaints. They demonstrate how these complaints are rising in graphs and give the 
impression the product safety problems are an epidemic. The data they present is simply due to the popularity of their website. The real data shows no epidemic problem with 
electrical/electronic product safety.

5. Manufacturer Registration is Redundant as manufacturers of certified products can be found using existing on-line electronic data bases.

Part of the harmonized product safety certification process mandates proper labeling so that any competent person with a computer and internet connection can visit the CSA, UL or TUV ( 
and others ) websites and enter a file number from a certified product label and identify the manufacturer. You can try this yourself at:

http://directories.csa-international.org/    ( CSA marked products )

http://database.ul.com/cgi-bin/XYV/template/LISEXT/1FRAME/index.html    ( UL marked products )

http://tuvamerica.com/tools/clientlists/certs.cfm ( TUV marked products )

The ESA does not need a product registration database as one already exists through the CB’s online databases. Does this not make the Manufacturer Registration simply a way to TAX 
manufacturers to pay for ESA activities?

Petition registration and contacts for Canadian and US Electrical/Electronic Equipment Manufacturers. ( Includes Government Contacts ) CLICK HERE

More to follow when time permits.......

To view one of the letters sent to the minister outlining our protest CLICK HERE PDF 917K

Petition registration and contacts for Canadian and US Electrical/Electronic Equipment Manufacturers. ( Includes Government Contacts ) CLICK HERE

Coming Soon.....

VIDEO 1 - About Product Safety and Electrical/Electronic Equipment Manufacturers

VIDEO 2 - Is the Ontario Government About To Give Powers of Taxation to a Private Corporation?

VIDEO 3 - One Competent Person = Certified Product Registry

SPONSOR an ad in an Ontario Newspaper to inform manufacturers and consumers about the impending change to Ontario Regulation 438/07.

ESA Business Plan Markup

Contact Information
Address Telephone Electronic Mail
Ontrak Control Systems Inc.
764 Notre Dame Ave., Unit #1

Tel: (705) 671-2652 General Information Sales or Support

Sudbury,Ontario Fax:(705) 671-6127 tom@ontrak.net
CANADA P3A 2T2

Next-Day shipping anywhere in Continental U.S. via Fed-Ex
Copyright © 2012 ONTRAK CONTROL SYSTEMS 764 Notre Dame Ave, Unit #1 , Sudbury, Ontario, CANADA P3A 2T2   

"Quality serial Data Acquisition Interfaces"           PH. (705) 671-2652 FAX (705) 671-6127

084

084



085

085


